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AEQUITAS CANONICA IN SALUTEM 
ANIMARUM—CANONICAL EQUITY 
AND THE SALVATION 
OF SOULS * 


OUR dedication to the study and practice of Canon 

Law constitutes you sacred heralds of truth and justice 

within the Church. You help the Bishop to fulfill his 
exalted office of teacher and judge, and you share his responsi- 
bility for the care of souls. Your apostolate, whether carried 
on in a lecture hall or in a diocesan chancery or tribunal, is 
truly a pastoral one, as His Holiness, Pope Pius XII, of ven- 
erated memory, noted: “. .. Canon law, like everything else in 
the Church, is wholly directed to the care of souls.” ? 

You have the special opportunity of helping those within 
the flock who have lost the unity of grace, and those outside 
the fold who lost, or have never had, the unity of faith. Much 
of your work consists in reclaiming troubled and sometimes 
desperate souls who, because of tragic circumstances, have 
strayed from the fold. In your work you must bear in mind 
the Good Shepherd and imitate his love for souls, his solici- 
tude for the weak, and his kind and patient treatment of the 
sinner. Canon Law is thoroughly related to the work of sav- 
ing souls. Remember that the “ mind of the Church” is the 
“Mind of Christ” (Mens Ecclesiae—Mens Christi, the Sav- 
iour), and accordingly avoid the extremes of rigid severity and 
harmful laxity. 

* Address by the Apostolic Delegate, at the Twentieth Annual Meeting of 
The Canon Law Society of America, Washington, D. C., October 15, 1958. 

1 Discourse, October 17, 1953—AAS, XLV (1953), 688. 
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I wish to direct your attention to the “canonical equity ” 
mentioned in Canon 20 when it sets forth the general rule 
that, in the absence of explicit provisions of law, a norm of ac- 
tion in certain instances is to be taken “ from the general prin- 
ciples of law applied cum aequitate canonica, with the equity 
proper to Canon Law...” This concept of equity was un- 
known in Roman Law, which identified equity with justice 
and considered justice as conformity to jus—the law. Even 
the Fathers of the early Church adhered to the Roman con- 
cept of equity. However, in some cases, the observance of the 
law created a real hardship, and, in such cases, the law was 
termed lex dura, or summum jus. Then the Praetor, without 
changing the law, would, by special edict, temper the undue 
rigor and give a different solution for the “ particular case.” 
These edicts developed into a jus aequum, and the Cornelian 
Law (67 B.C.) prescribed their observance since they repre- 
sented justice “in a particular case.” Under the influence of 
Christianity, the benign interpretation of the civil law was ex- 
tended and equity assumed a wider meaning. It began to em- 
brace new ideals and ideas of life: principles of humaneness, 
kindness and mercy. 

Christianity teaches that mercy is an element of justice: 
“ Justice without mercy is not justice, but cruelty; just as 
mercy without justice is foolishness ” (St. John Chrysostom). 
Canonists recognized a certain contrast between the written 
law and equity, and because of the latter’s approach to the 
Natural Law, they considered equity as fairness and modera- 
tion, as “ justice tempered with the sweetness of mercy,” and 
as the spirit which prevails over the mere letter of the law. 
Scholastics identified equity with Epikeia, and certainly the 
latter, inasmuch as it is a benign application of the law in fair- 
ness and goodness in a particular case, is a form of equity. It 
is certain that “To understand laws is not to hold to their 
words, but to their force and power,” ? and that the study and 
application of law is a noble art of goodness and fairness (ars 
boni et aequi). Canon 20 calls for the application of canonical 


2¥r, 17, D. I, 3. 
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equity taking into account certain circumstances; and this is 
in conformity with the nature and purpose of the Church—the 
good of souls. (In passing, I wish to state that it is not my in- 
tention to give a full interpretation of this Canon.) 

St. Pius X, in announcing the bold project of recasting the 
body of Church Laws,’ directed that the codification must con- 
form to the “Supreme Law ”—the cura et salus animarum. 
This was no innovation because, by authority of its Divine 
Founder, the Church has always sought the salvation of souls, 
and directed the ministry of the priest—another Christ—to 
this task. Obviously, the law must be understood and there- 
fore observed in its text and context (can. 18). However, the 
“ Mind of the Church,” as reflected through the Code, actually 
mitigates certain burdens, censures and reservations, reduces 
matrimonial impediments and adapts the law of fast and ab- 
stinence, which has since been further mitigated by our late 
lamented Pontiff, Pope Pius XII. 


Tempering and Mitigation by Equity: 


The Code provides us with many examples of equitable 
tempering and mitigation. Thus Canon 12 exempts those 
under the age of reason from the observance of law, and Canon 
2230 excuses those under the age of puberty from “ latae 
sententiae ” penalties and enjoins for them paternal “ correc- 
tion” through educative measures, corrigantur. Canon 14 
grants certain exemptions in favor of non-residents, travelers 
and wanderers. Canon 15 and 47 reduce invalidating and dis- 
qualifying laws to a minimum, just as Canon 42 reduces the 
extent of swbreptio and obreptio. Canons 16, 35 and 2229 make 
certain limited allowances for involuntary and inculpable ig- 
norance. The “ General Norms” in the first book of the Code 
are designed to aid in the correct interpretation of the laws. 
The prevailing sense of kindness and humaneness intended is 
exemplified also by the use of the exhortative form of giving 
admonition and counsel. Thus, Canon 888, § 1 declares: “ In 
hearing confessions, the priest should remember his role as 


3 Arduum sane munus, March 19, 1904. 
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judge and physician, and that he is appointed by God as min- 
ister of divine justice and also of mercy, in order to secure the 
honor of God and the salvation of souls.” Canon 863 directs 
that the faithful should be “encouraged” to receive Holy 
Communion frequently and even daily. Canon 134 “com- 
mends and encourages” common life among diocesan clergy. 
Canon 854, § 2, reflects the kindness of the Church by allow- 
ing children in danger of death to receive the Holy Eucharist 
if they can at least “ distinguish the Body of Christ from com- 
mon food.” 

There are many more examples of equitable tempering and 
mitigation. In fact, certain forms of relaxation are fully 
recognized as Juridical Institutions, Instituta Juridica. We 
wish now to direct your attention to such institutions. 


Privilege: 


A privilege is, in a sense, a private law, or a special objective 
law which confers a special favor. Such privileges must be 
justified by good motives and, by nature, be favorable. If 
they contain an element which is prejudicial to the rights of a 
third party, or to the law, they are considered unfavorable or 
odious. Canon 4 preserves all privileges established by the 
Holy See prior to the Code and still in use, unless expressly 
revoked in the Code. Some privileges are accorded to Cardi- 
nals and Bishops because of their high office and dignity. 
Others are granted to Religious in order to enable them more 
readily to achieve the spiritual goals and purposes of their Re- 
ligious State. Others are granted in favor of the laity. Thus, 
the Pauline Privilege of Canon 1120, under certain circum- 
stances, grants a party of a marriage between two infidels the 
right, after conversion and baptism, to contract a new mar- 
riage. We are all familiar with the privilege known as the 
“ Privilege of the Faith ” which is governed by special instruc- 
tions of the Holy See and is subject to the exclusive compe- 
tence of the Holy Office (can. 247). Although marriage en- 
joys the favor of the law (can. 1014), in doubtful cases the law 
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favors the privilege of the Faith (can. 1127). We are mindful, 
too, of the benign attitude of the Church towards converts in 
pagan lands, as evinced in the Constitutions referred to in 
Canon 1125, and expressed so beautifully in the opening words 
of Pope Gregory XIII in the Constitution Populis: * 


Populis ac nationibus nuper ex gentilitatis errore ad fidem 
catholicam conversis expedit indulgere circa libertatem contra- 
hendi matrimonia, ne homines, continentiae servandae minime 
assueti, propterea minus libenter in fide persistant, et alios 
illorum exemplo ab eius perceptione deterreant. 


The Church, an ever relentless champion of the divine institu- 
tion and sacred character of marriage, without ever departing 
from, or changing the doctrine of indissolubility of the mar- 
riage bond, employed to the fullest extent its power over the 
bond of non-sacramental marriages for the good of souls.® 


Dispensation: 


There is very little reference to dispensations in Roman Law 
but the idea was, at times, conveyed in other terms, e.g., venia 
aetatis. For that matter, in the early Church, when canonical 
laws were few, dispensations were rarely granted. It was not 
until the ninth century that their use became more frequent. 
Gratian defines a dispensation as “a relaxation of the rigor of | 
a law or custom,” and seemingly does not differentiate it from 
a privilege. The Code of Canon Law defines a dispensation as 
a “relaxation of the law in a special case ” (can. 80; 84). Dis- 
pensations are now granted with a certain facility, if adequate 
reasons and motives for their concession are verified. Thus, in 
matrimonial dispensations it is necessary to evaluate the given 
causes in order to safeguard the validity of the dispensation 
and, hence, of the marriage. The Sanatio in Radice is a dis- 
pensation which may be compared, as it were, to a plenary 
indulgence. It validates the marriage, dispenses from the 


4 January 25, 1585. 


5Cf. F. J. Burton, CS.C., A Commentary on Canon 1126, Washington, 
D. C.: The Catholic University of America Press, 1940. 
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necessity of renewing consent, legitimizes the offspring and, by 
a fiction of law, makes these and all other canonical effects of 
the marriage retroactive to the moment of the first exchange 
of consent. 


In Penalties and Penances: 


Canonical equity is evident even in the Penal Law of the 
Church. Our Divine Founder conferred upon His Church 
legislative, judiciary and coercive or punitive power. The 
Church has a constitutional and proper right “ to coerce delin- 
quents among her subjects by both spiritual and temporal 
penalties ” (can. 2214, §1). This power is exercised in the 
Church in three principal forms: correction, censure and ex- 
communication or separation from the body of the faithful. 
Though the Church may inflict vindictive penalties and tem- 
poral penalties (can. 2286-2305), only a few and light ones are 
used in our time. Censures, like medicines, vary according to 
the nature of the illness and the age and strength of the pa- 
tient. (In the Middle Ages, the use of temporal penalties was 
more common because society was then founded upon Chris- 
tian unity, and religion was considered a necessary foundation 
of society.) However, it should be emphasized that not a few 
severe measures came about in the Church but not from the 
Church. These were abuses of the civil authority. This is 
neither the time or occasion to recall and explain the historical 
details of such abuses. Canon 6, n. 5°, benignly states that all 
previous penalties not mentioned in the Code are abrogated. 
In declaring the coercive power of the Church, Canon 2214, 
§ 2, also appeals to the pastoral sense of the priests and con- 
veys to them the maternal attitude of the Church in the fol- 
lowing words: “ However, the caution voiced by the Council 
of Trent, Sess. XIII, de ref., cap. 1, must be kept in mind: 
‘Bishops and other Ordinaries should remember that they are 
shepherds and not slave-drivers . . . let them reprove, entreat, 
rebuke in all patience and doctrine; for sympathy is often 
more effective for correction than severity, exhortation better 
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than threats of punishment, kindness better than insistence on 
authority. If, in view of the seriousness of a crime, there be 
need of punishment, then they must combine authority with 
leniency, judgment with mercy, severity with moderation ...’” 
In principle and practice, the Church gives continual evidence 
of adherence to the Tridentine admonition. 


Monitio: 


The Code directs that a paternal warning must precede the 
infliction of certain penalties (can. 2306). This warning, de- 
signed to promote the observance of laws, or to prevent the in- 
fraction of them, must be given to a pastor who neglects the 
law of residence (can. 2168), and to a Religious who is guilty 
of a serious violation of the rules of his Community. In fact, 
such a warning must precede the judicial process for dismissal 
or expulsion (can. 649; 654; 656). Even when given, all the 
acts of the process must be forwarded to the Sacred Congrega- 
tion for Religious and, as a measure of precaution, the appro- 
val of this Congregation must precede the execution of the de- 
cision (can. 652; 666). 


Aequa Proportio—and Moderation: 


The Code takes into consideration all the circumstances: 
aequa proportio. Thus, Canon 2218, § 1, directs: “ Penalties 
should be decreed with due proportion to the crime, taking 
into account imputability, scandal and damage; hence, not 
only the object and gravity of the law should be considered 
but also the age, knowledge, education, sex, condition and 
state of mind of the delinquent, the dignity of the person of- 
fended or of the delinquent himself, the end intended, the 
place and time of the crime, etc.” Caion 2219 sets forth the 
rule that the more benign interpretation should be followed in 
applying penalties, and Canon 2223 indicates certain circum- 
stances in which a judge or superior must “ mitigate a par- 
ticular penalty,” or even “ refrain from inflicting a penalty.” 
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Similarly, penances are imposed with moderation and with 
a view to promoting repentance: “ Penances in the external 
forum are imposed so that the culprit may either escape a 
penalty or receive absolution or dispensation from a penalty 
already incurred ” (can. 2312, § 1). 

In like manner, censures are inflicted only with moderation, 
restraint and great circumspection (can. 2241, §2). They are 
a medicinal penalty, designed to bring about repentance, and 
as soon as the delinquent desists from his contumacy, the cen- 
sure must be removed (can. 2241, §1). Censures are not to be 
reserved, except for reasons of serious discipline (can. 2246, 
§1). 

The same moderation is suggested in the reservation of sins; 
three, or at most four, for the gravest crimes (can. 897). But 
even such reservations do not bind the sick penitent who can- 
not leave home, or parties who are about to be married, or per- 
sons who, albeit with forethought, leave the jurisdiction where 
the reservation binds, and whenever recourse to a legitimate 
superior cannot be made without grave inconvenience to the 
penitent, or without danger of violation of the sacramental 
seal (can. 900). 


In Urgent Cases: 


Finally, we cannot by-pass the fullness of mercy manifested 
in Canon 2254, which states: “ In urgent cases, namely if cen- 
sures latae sententiae cannot be observed externally without 
danger of grave scandal or infamy, or if it is hard for the peni- 
tent to remain in the state of serious sin ... any confessor can, 
in the sacramental forum, absolve from the same, no matter 
how they are reserved, with the obligation of recourse within 
the month, under pain of reincurrence.” The third paragraph 
of the same Canon even provides for the extraordinary cases 
in which recourse is morally impossible. It is reasonably as- 
sumed that it is always hard for a sincere penitent to remain 
in serious sin. Likewise, Canon 2290 grants the confessor 
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faculties to suspend the fulfillment of a penalty: “In urgent 
occult cases, if by observance of a vindictive latae sententiae 
penalty, the delinquent would be betrayed with consequent 
loss of reputation and scandal, ete.” Even tolerance and dis- 
simulation in certain circumstances become juridical means or 
remedies, and we may call them juridical institutions. 


Tolerance: 


St. Augustine tells us “. . . there is no tolerance except for 
things which are evil...” ® We speak of practical, not doc- 
trinal tolerance. There can be no tolerance in matters of faith 
and morals, nor of acts which are patently invalid. In such 
matters the Church definitively states and answers: non pos- 
sumus. Practical tolerance is an attitude of reasoned patience, 
by which a departure from the law is suffered in order to avoid 
a greater evil. We have a classical example of such tolerance 
in the matter of coeducation in our high schools. In his en- 
cyclical on Education, Pope Pius XI branded coeducation as 
“ fallacious and harmful,” and asserted that the advantages it 
offered cannot compensate for attendant dangers.’ Yet, on 
December 8th of last year, the Sacred Congregation for Re- 
ligious issued an Instruction on “ the mixed education of the 
youth of both sexes,” *® in which, after having praised the 
method of “ coinstitution,” it stated that in certain circum- 
stances coeducation can be tolerated as the lesser of two evils 
—the greater evil being the exclusion of one sex from the ad- 
vantage of a Catholic education; it tolerates coeducation, how- 
ever, with due and proper precautions and gives an indication 
of the precautions to be observed. Practical tolerance can 
truly be called a juridical institution, inasmuch as, by a de- 
cree, “it may be tolerated” (tolerari potest), obscure, unde- 
cided and complex matters are resolved. 


6 In ps. 32; col. 271. 
7 Enc. Divini illius Magistri, December 31, 1929. 
8 February 24, 1958. 
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Dissimulation: 


Dissimulation is also a juridical institution. We indicate 
our awareness of what we tolerate, but we pretend or feign 
ignorance or unawareness of what we dissimulate. There have 
been irregularities of long standing, complex and difficult to 
resolve, such as invalid marriages because of extraordinary cir- 
cumstances. In such cases, the Church, “. . . because of a long 
interval of time, by dispensing dissimulates and by dissimulat- 
ing dispenses.” 


Emergencies: 


To fully appreciate the maternal understanding and solici- 
tude of Providentissima Mater Ecclesia (I use the words of the 
Apostolic Constitution of Pope Benedict XV, May 27, 1917, 
promulgating the Code of Canon Law), we should consider the 
generous manner in which the Code provides for emergencies. 
In danger of death, Ordinaries can dispense from matrimonial 
impediments (can. 1043), and if the Ordinary cannot be 
reached, then the pastor or whoever assists at the marriage 
enjoys the same faculties (can. 1044). Likewise, such broad 
powers are available (can. 1045) when an impediment is dis- 
covered after all has been prepared for a marriage, omnia 
parata, and the marriage cannot be postponed. 

Moreover, the Church provides not only in the matter of 
matrimonial impediments, but also allows in certain circum- 
stances the faculty to dispense from all laws from which the 
Holy See is accustomed to dispense, provided “ recourse to the 
Holy See is difficult, and there is grave danger in delay” 
(can. 81). 

Finally, by virtue of Canon 209, the Church supplies “ in 
common error and in positive and probable doubt, of law or 
fact, both for the external and internal forum.” These two 
Canons, 81 and 209, set aright hundreds and hundreds of cases 
and place in evidence the wisdom and humaneness of the 
Church. 


* * * * * 
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This summary review of Church legislation should help you 
to appreciate the greatness of your vocation. As specialists in 
Canon Law, you not only safeguard the observance of the law, 
but you also practice the noble art of goodness and fairness 
(ars boni et aequi). You are ministers of justice and good- 
ness. In approaching any problem, you have to apply the law 
without rigid severity and without harmful laxity. However, 
you must bear in mind that the purpose of the law is to pro- 
mote the salvation of souls, and you should employ to the full- 
est extent canonical equity and the juridical institutions avail- 
able to you. Conforming to the mind of the Church, which is 
the Mind of Christ, the Saviour, with the aid and guidance of 
Canon Law, you are to assist in the pastoral work of helping 
men to secure the possession of the truth and grace of Christ, 
and to live and die in holiness, piety and fidelity to the 
Church. “ On behalf of Christ, therefore, we are acting as am- 
bassadors—God, as it were, appealing through us” (2. Cor. 5, 
20), “ for the edification of the Church ” (1. Cor. 14, 20). 

I take this occasion to pay tribute to the valiant members of 
The Canon Law Society of America for their devotion to the 
study and practice of Canon Law, for their valuable assistance 
to their Bishops in applying the provisions of law with due 
and allowable canonical equity for the salvation of souls. 


> AMLETO CARDINAL CICOGNANI 








THE CONCEPT OF MORAL CERTITUDE 
IN CANONICAL DECISIONS * 


HE problem of moral certitude is one of major impor- 

tance in Canon Law. Many a chancery official and not 

a few judges have failed to reach a conclusion or have 
lost precious time, pondering the pros and cons of a case be- 
fore coming to a decision, simply because the concept of moral 
certitude has never been very clear in their mind. 

Certitude remains one of those fundamental notions, carry- 
ing widespread and far-reaching juridical applications, com- 
parable to such paramount—and more so than most—concepts 
as those of law, custom, privilege, public, occult, notorious, 
imputability, etc. A large number of canonical decisions, per- 
haps I should say nearly all of them, require moral certitude 
on the part of the person or persons called upon to pass final 
judgment. 

My first purpose, in the present study, is to try to define 
accurately moral certitude and describe more thoroughly its 
essential requirements; my second purpose is to try to deter- 
mine, in a concrete way, the principal means laid down by the 
law to help us arrive at moral certitude whenever it is pre- 
scribed. Our main sources of information will be the Summa 
Theologica of St. Thomas, the pronouncements of the Pope 
Pius XII, the canons of the Code and other documents con- 
nected with the Codex Juris Canonici. 

Is it necessary to stress further the momentous import of 
the concept of moral certitude in canonical decisions? At this 
stage, suffice it to say that the word itself (certus), under its 
substantival, adjectival or abverbial form, may be found a 
great many times in the Code of Canon Law, and that prac- 


* A paper given at the twentieth annual meeting of The Canon Law Society 
of America, Washington, D. C., October 15, 1958. 
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tically all the documents, emanating from the Holy See, use it 
at least once if not several times. Anyone taking the trouble 
of computing the references recorded by Laver in his Index 
Verborum Codicis Juris Canonici* will realize that the term 
appears 98 times in the Code: 68 times as an adjective (cer- 
tus), 25 times as an abverb (certe or certo*), 5 times as a noun, 
and it is qualified 3 times by moralis or moraliter. Moreover, 
many other words, implying moral certitude, can be traced in 
the Code, under various grammatical forms, for instance: 
probare is quoted 243 times and constare, 127 times. Finally, 
it must be emphasized that all canons and all ecclesiastical 
laws, in their application to concrete cases, imply an act of 
judgment which excludes a reasonable fear of error and 
thereby is morally certain. 

Needless to add, the only certainty ordinarily possible in the 
field of canonical decisions is moral certainty, and the moral 
certainty required in such matters is always endowed with the 
same objective characteristics, whether it be a judicial decision 
or an administrative one, whether rendered by a judge, or by a 
bishop, a chancery official or a pastor. 

What, exactly, is moral certitude? What is intended by the 
Code when it requires it? What are the objective character- 
istics of the state of mind referred to in these two words? 
Such are the questions to be answered. 

Certitude can be defined: the firm and unwavering assent of 
the mind to the known truth, or, as more generally described: 
a state of mind which adheres firmly to one part of a contra- 
diction without fear that the other is really true. “By a con- 
tradiction is meant the opposition of two judgments which 
stand flatly and accurately opposed. By one part of the con- 
tradiction is meant one of two contradictory judgments. Two 
contradictory judgments exhaust the possibilities; they leave 
no ground between them. Between ‘it is’ and ‘it is not’ 
there is no neutral ground; it is one or the other; the possi- 

1 Laver, Arcturus, Index Verborum Codicis Juris Canonici (Typis Polyglottis 
Vaticanis, 1941), p. 936. 


2 Certe is used 4 times and certo, 21 times. 
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bilities are exhausted; and these are contradictories. Now, 
any relation which a judgment may express is capable of being 
considered in contradictory aspects, in two and only two con- 
tradictory aspects, for those two exhaust the possibilities; 
hence, one of the two must be true, the other false.”* Be- 
tween the two judgments: “John’s marriage is valid” and 
“ John’s marriage is not valid ” or “ Robert’s promises are sin- 
cere” and “Robert’s promises are not sincere,” one of the 
judgments must be true, the other false. 

Certitude, strictly speaking, is a state of mind with reference 
to truth; it belongs to the thinking subject and, therefore, is 
formally subjective. 

Philosophers distinguish three kinds of certitude, metaphys- 
ical, physical and moral. Metaphysical certitude is the firm 
and unwavering assent of the mind to what things, in their es- 
sence and nature, are and must be, so that they cannot be 
otherwise. For example, a totality is greater than any one of 
its component parts: this is always true, there is no exception 
to the principle, no component part can ever be greater than 
the total to which it belongs. Metaphysical certitude is also 
called absolute certitude. Physical certitude is the firm and 
unwavering assent of the mind to what is necessary according 
to the physical laws of nature. Our conviction that the sun 
will rise to-morrow, that death brings decomposition of the 
body, that snow is white, constitutes certitude of this order. 
A thing physically certain cannot be conceived otherwise, un- 
less the laws of the physical world are suspended by the higher 
law of miracle. Moral certitude is the firm and unwavering 
assent of the mind to propositions accepted upon evidence 
taken from the normal mode of action in human conduct, evi- 
dence which the mind finds sufficient to win its full assent. 

Moral certitude is the only one obtainable as stated before, 
in canonical decisions, because all of them refer to human ac- 
tions; hence, it is necessary to determine its properties and 
its characteristics. Through these we shall know when moral 


3 Glenn, Paul J., Criteriology (2. ed., St. Louis, Mo.: B. Herder Book Co., 
1937), pp. 144, 145, 266. 
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certitude has been attained and when it has not been attained. 

The fundamental characteristic of all certitudes, of moral 
certitude as well as of any other kind of certitude, is that it 
implies and connotes a determinateness to one (determinatio 
ad unum). St. Thomas Aquinas simply summarizes a com- 
monly accepted doctrine when he writes: “Certitudo nihil 
aliud est quam determinatio intellectus ad unum,” * i.e. certi- 
tude is nothing else but the determination of the mind to one. 
This determinateness to one is not identical and equally com- 
pelling in the different kinds of certitude. In the order of 
metaphysical certitude, the assent of the mind is given under 
the compelling force of an unavoidable necessity; it is abso- 
lutely necessary by the nature of things that a totality be 
greater than any one of its component parts. Moral certitude 
is not based on what things are and must be in their essence, 
but on normal human conduct; hence, its determinateness to 
one is not compelling in a similar way and does not cover an 
equal range of necessity. In themselves contingent matters, 
such as canonical decisions, are not determinate to one; the 
judgment of the intellect may follow opposite courses. But 
under the weight of powerful arguments, there occurs a fixa- 
tion of the mind; it becomes fixed or set upon one of two con- 
tradictory judgments (i.e. the marriage is valid, the marriage 
is not valid) to the exclusion of the other, thereby giving full 
assent to the first one. Our mind cannot become fixed upon 
one of two judgments unless the probability of the other be 
excluded. There is no judgment morally certain with reasons 
to the opposite recognized as serious and probable. The re- 
moval of all positive valuable arguments in favor of the con- 
tradictory judgment is an essential factor of certainty. When 
this takes place, the first judgment becomes unique; it is the 
only reasonable one left and compels the mind to give full as- 
sent, which, by that fact, becomes determinate to one. 

The whole process of determining the intellect to one of the 
contradictory judgments by exclusion of the other will appear 
clearer in the following examples. 


43 Sent., dist. 23, q. 2, a. 2. 
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First Case: 


Jane is alleged to be impotent. Two apparently trust- 
worthy witnesses contend that she has been known to be preg- 
nant at least on one occasion. On the other hand, three 
competent experts hold that it is medically impossible for Jane 
to have ever been in such a state, at least in a normal way, be- 
cause of a physical impossibility of having intercourse, which 
has existed since her birth. 

In this case, the value of the testimonies is completely anni- 
hilated, the possibility of any natural pregnancy is excluded, 
and the alleged impotency is demonstrated satisfactorily. 


Second Case: 


Lloyd signs the promises required before contracting a 
mixed marriage. He appears to be a fine, honest, sincere and 
reliable young man, although non-Catholic, and the inquiries 
made by the pastor confirm his own favorable judgment. Be- 
fore the dispensation is granted, two witnesses, who seem 
above suspicion and fully deserving of credit, testify that 
Lloyd has told them in confidence that he does not intend to 
keep his promises. Evidently, no moral certitude exists that 
the promises will be kept. The arguments, which tend to es- 
tablish that our young man is not sincere, are too serious and 
too strong to permit the mind to conclude, without fear of 
error, that he is sincere. The mind remains in aoubt and, con- 
sequently, the dispensation should not be granted. But, if on 
closer examination, the witnesses were proven to have malici- 
ously perjured themselves in order to harm Lloyd, their testi- 
monies should be considered valueless, and the reasons in favor 
of his sincerity would stand alone excluding all fear of error. 


Third Case: 


John, it is alleged, was not baptized in the Catholie Church 
but in a Protestant sect. Two witnesses, who have known him 
since his birth, uphold under oath this latter contention. The 
pastor, through the chancery office, obtains an indisputably 
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authentic Church certificate, establishing that John was bap- 
tized in the Catholic Church. The argument adduced to the 
contrary retains no probability; no reasonable doubt remains 
and the mind can safely grant full assent to the truth as drawn 
from the Church records. 

Such is the doctrine expounded by His Holiness, Pope Pius 
XII, in his allocution to the officials of the Roman Rota, Octo- 
ber 1, 1942: “ Common speech,” the Pope says, “ often desig- 
nates as certain a cognition which strictly speaking does not 
merit to be so called, but should rather be classed as a greater 
or lesser probability, because it does not exclude reasonable 
doubt, but leaves a foundation for fear of error. This prob- 
ability, or quasi-certainty, does not afford a sufficient basis for 
a judicial sentence [this is true of any other canorical deci- 
sion] regarding the objective truth of the fact.” ® 

And, a little further, he adds: Moral certainty 


is characterized on the positive side by the exclusion of well 
founded or reasonable doubt, and in this respect it is essentially 
distinguished from the quasi-certainty which has been men- 
tioned; on the negative side, it does admit the absolute possi- 
bility of the contrary, and in this it differs from absolute 
certainty .... 

In any event, this certainty is understood to be objective, 
that is, based on objective motives; it is not a purely subjective 
certitude founded on sentiment or on this or that merely sub- 
jective opinion, perhaps even of personal credulity, lack of con- 
sideration, or inexperience. This moral certainty with an ob- 
jective foundation does not exist if there are on the other side, 
that is, in favor of the reality of the contrary, motives which a 
sound, serious and competent judgment pronounces to be at 
least worth of attention, and consequently make it necessary to 
admit the contrary as not only absolutely possible but also in 
a certain sense probable. 

To make sure of the objective nature of this certainty, pro- 
cedural law establishes well defined rules of inquiry and proof. 


5 AAS, XXXIV (1942), 339. Translation in Bouscaren, T. Lincoln, S.J., The 
Canon Law Digest, III, 607. 
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Determinate proofs or corroborating evidences are required; 
others on the other hand are declared to be insufficient.® 


In conclusion, the serious positive reasons existing for one 
side must be strong enough to eliminate the motives put forth 
in favor of the other side, or, at least, these last ones must be 
satisfactorily refuted through sound reasoning. Whenever 
well founded reasons in favor of the contrary judgment are not 
proved groundless, there is no moral certainty, the mind is not 
determinate to one (non est determinatio ad unum). Some 
kind of probability subsists, but it does not afford sufficient 
basis for a firm decision and leaves an objective foundation 
for a fear of error. 

A second characteristic of moral certitude resides in its lack 
of intrinsic necessity and its lack of absolute universality. I 
mean that judgments morally certain are not absolutely neces- 
sary nor absolutely universal. A judgment of this order is cer- 
tain in the sense that the mind gives full assent to it, but the 
judgment is not true without exceptions and the intellect, 
while giving full assent, knows that there are exceptions. The 
absolute possibility of being otherwise is not excluded as in 
metaphysical certitude. That what is metaphysically certain 
cannot be otherwise, cannot be conceived otherwise; a totality 
is always greater than any one of its component parts and 
there is absolutely no exception to the rule. That which is 
morally certain can be conceived as being otherwise. A rule 
morally certain, by definition, admits of exceptions; it is not 
universally true, because it belongs to the world of contingency 
and its foundation resides solely in the constancy of the nor- 
mal moral conduct proper to human beings. Mothers love 
their children: this is morally certain and it is always certain, 
but as such also it admits of exceptions. St. Thomas sum- 
marizes the whole problem in the following words: 


In human acts, on which judgments are passed and evidence 
required, it is impossible to have demonstrative certitude [i.e. 
metaphysical certitude], because they are about things con- 


6 AAS, XXXIV (1942), 340-341; Bouscaren, ibid., III, 607-608. 
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tingent and variable. Hence the certitude of probability suffices, 
such as may reach the truth in the greater number of cases 
(quae ut in pluribus veritatem attingat), although it does fail 
(in paucioribus) in a few or in a minority of cases. Now it is 
probable [i.e. morally certain] that the assertion of several wit- 
nesses contains the truth rather than the assertion of one; and 
since the accused is the only one who denies, while several wit- 
nesses affirm the same as the prosecutor [actor], it is reasonably 
established, both by Divine and by human law, that the asser- 
tion of several witnesses should be upheld.” 


A truth morally certain does not only admit the possibility 
of the contrary, but the contrary does occur because the ac- 
cepted proposition is not universally true, that is, not without 
exceptions. It is possible that several witnesses perjure them- 
selves, that an allegedly authentic document be spurious be- 
cause fabricated, that experts err in their judgment, and such 
an accident does happen in a limited number of cases, but, 
notwithstanding these rather rare misfortunes, it remains true 
and certain that, in most cases, no failures of the kind do take 
place. As St. Thomas explains, this lack of universality does 
not make moral certainty useless: “ No matter how great a 
number of witnesses may be determined [by the law], their 
evidence might sometimes be unjust ... And yet the fact that 
in a case with so many witnesses it is not possible to have an 
infallible certitude, is no reason why we should reject the certi- 
tude which can probably be had through two or three 
witnesses.” ® 

Pope Pius XII, giving the reasons why moral certitude is 
sufficient in canonical decisions, says, very aptly: 


There is an absolute certainty, in which all possible doubt as 
to the truth of the fact and the unreality of the contrary is 
entirely excluded. Such absolute certainty, however, is not 
necessary in order to pronounce the judgment. In many cases, 
it is humanly unattainable; to require it would be to demand 


TII-II, q. 70, a. 2, c. Translation of the English Dominican Fathers (New 
York: Benziger Brothers, Inc., 1947) with adaptations by author of this paper. 


8]I-II, q. 70, a. 2, ad 1. Translation, ibid. 
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of the judge and of the parties something which ‘s unreason- 
able; it would put an intolerable burden on the adininistration 
of justice and would seriously obstruct it ... [Moral certainty] 
is necessary and sufficient for the rendering of a judgment, 
even though in a particular case it would be possible either di- 
rectly or indirectly to reach absolute certainty. Only thus is it 
possible to have a regular and orderly administration of justice 
going forward without useless delays and without laying exces- 
sive burdens on the tribunal as on the parties.® 


A third characteristic of moral certitude, although not an 
essential one, is that, in fact, moral certitude often leaves a 
certain uneasiness in the intellect which, sometimes, is unduly 
assimilated to a fear of error. Supernatural Faith carries the 
greatest certitude that can be imagined because it is based and 
founded on Divine authority, but, concretely speaking, it does 
not produce on each and every one of us such an impact, on 
account of the weakness of our intellect which is moved in a 
very imperfect way by the transcendent determinating force 
of a Divine source of knowledge. 

As stated above, the exclusion of the fear of error is a condi- 
tion and a negative but essertial element of any certitude. 
Whenever an objective fear of error exists, there is no cer- 
tainty, and fear of error is to be considered as absent when the 
moral possibility of the contrary is excluded. A certain un- 
easiness may persist in the mind, the only reason for this being 
that the intellect has not attained its connatural end which 
postulates the absolute exclusion of the contrary, an intrinsic 
impossibility in the realm of truth depending on the constancy 
of moral human actions. This somewhat vague uneasiness, 
difficult to describe, can be explained by the fact that the fina! 
end of the mind, terminating its quest for truth, dwells in in- 
trinsic evidence which is alien to moral certainty. The move- 
ment of the intellect remains incomplete, a trouble, which 
looks like fear, follows, but a real objective fear is unreason- 
able because no serious argument can be found to justify it 
intellectually. 


8 AAS, XXXIV (1942), 339; Bouscaren, ibid., III, 606-67. 
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Anyone, believing that a judgment morally certain is always 
somewhat fidgety and wavering, would have a false concept of 
moral certainty. By definition, a decision morally certain ex- 
cludes the possibility of the contrary being true; the impor- 
tant point in this matter is to distinguish clearly between the 
possibility of the contrary which is not completely excluded in 
contingent things such as human acts and the possibility of 
the contrary in things implying an intrinsic necessity where 
such possibility is simply non-existent. 

One question arises at this stage. Are there degrees in 
moral certitude? His Holiness Pope Pius XII explicitly de- 
clares that moral certitude “ admits of various degrees.” ?° In 
one sense, a fact is certain or not certain; there is no middle, 
because even moral certainty excludes the contrary insofar as 
it excludes all reasonable arguments to the contrary. Slight 
discrepancies are to be disregarded. 

In another sense, there are undoubtedly degrees in moral 
certitude. When a fact is established by a score of highly 
credible and even qualified witnesses, corroborated by undis- 
putably authentic documents, by all circumstances surround- 
ing the case together with the presumptions of law and fact, 
surely the certainty attained is stronger and more satisfying 
for the mind than when it is proven only by three witnesses, 
however trustworthy, in the absence of any corroborating 
proof. 

What degree of certitude should a judge or an administra- 
tive official demand in order to pronounce judgment or make 
a decision? The reply to this question is given by the Pope 
himself: 


Absolute certainty, however, is not necessary to pronounce the 
judgment. In many cases it is humanly unattainable; to re- 
quire it would be to demand of the judge and of the parties 
something which is unreasonable; it would put an intolerable 
burden on the administration of justice and would very seri- 
ously obstruct it.... 


10 AAS, XXXIV (1942), 342; Bouscaren, tbid., III, 610. 
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In the first place, he [the judge and, I would add, all admin- 
istrative officials] must always make sure that there is in reality 
an objective moral certainty, that is, that all reasonable doubt 
of the truth is excluded. Once this is assured, he should, as a 
rule, not require a higher degree of certainty, except where the 
law prescribes it, especially in view of the importance of the 
ease.14 At times, it is true, even though there is no such pro- 
vision of law, it may be prudent for the judge not to be satisfied 
with a low degree of certitude, in cases of great importance. 
Yet, if after serious consideration and study, a grade of certi- 
tude is attained which corresponds to the requirements of law 
and the importance of the case, there should be no insistence, 
to the serious inconvenience of the parties, that new proofs be 
adduced so as to attain a higher degree of certitude. To re- 
quire the highest possible certainty, notwithstanding that a 
sufficient certainty already exists is without justification and 
should be discouraged.'” 


After this long and unavoidably abstract disquisition on the 
characterizing features of moral certainty, one problem re- 
mains to be clarified. How can moral certainty be estab- 
lished? What are the juridical means which the Code puts at 
our disposal, in order to help a canonist make up his mind and 
give him some assurance that, in any specified case, a sufficient 
degree of moral certitude has been reached to take the proper 
decision? 

First of all, as already intimated in a few passing remarks, 
canonical decisions, in the context of the present paper, mean 
and comprise not only the sentences pronounced by a tribunal, 
but all the other decisions of the administrative order falling 
in the daily routine of a chancery desk or a pastor’s office, as 
granting of dispensations, concession of permissions in dubious 
cases, nihil obstats for marriages to be performed, declarations 
of nullity, ete. 

Secondly, let it be understood that there are no prefabri- 
cated recipes or statistical computing contrivances leading 


11 Canons 1869, §3, and 1791, § 2. 
12 AAS, XXXIV (1942), 339 and 342; Bouscaren, ibid., III, 607 and 610. 
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automatically and mechanically to a given decision in a given 
case. The judgment to be made depends in final analysis on 
the human intellect, guided by the virtue of prudence, in the 
light of the facts and proofs presented to it. Common sense 
and sound reasoning are indispensable instruments in deter- 
mining whether moral certainty has been attained or not. 

To aid the inexperience of certain judges, to settle their 
hesitations and waverings, all systems of law, Canon Law not 
excepted, have laid down rules whose purpose is to direct the 
court in the search of facts and to establish their truth, mak- 
ing it possible for him to reach moral certitude. These rules, 
called the law of evidence, have been learned through experi- 
ence; they are founded on the requirements of human reason 
and many of them are centuries old, tried practices and 
customs. 

In civil law, the law of evidence means a set of rules which 
determine the legal means that may be used in presenting the 
facts of a case to the mind of a judge for the purpose of ena- 
bling him to decide a disputed question. In Canon Law, the 
authors call it probatio iudicialis and define it: the demonstra- 
tion of a doubtful and controverted matter made to a judge by 
legitimate arguments, “ rez dubiae et controversae per legitima 
argumenta facta ostentio.* 

In the canonical order, the means put at our disposal to 
establish moral certainty are the different kinds of proofs ac- 
cepted by the law or by reason as sufficiently convincing and 
compelling to justify a final judgment. In a judicial process 
the only proofs admissible are the legal ones recognized in 
Book IV of the Code. Mutatis mutandis, these legal proofs 
constitute also the best criteria of certitude in making admin- 
istrative decisions, although not exclusive of other arguments 
not admitted in a court room. 

The Code of Canon Law enumerates seven kinds of proofs 
accepted by law in a process: 1) the confession of parties (c. 
1750-1753) ; 2) the witnesses and testimonies (c. 1754-1791) ; 


13 Mascardus, Conclusiones Probationum, I, 11, no. 17. 
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3) the experts (c. 1792-1805) ; 4) the local inspection (c. 1806- 
1811); 5) the documentary proof (c. 1812-1824); 6) the pre- 
sumptions and circumstantial evidence (c. 1825-1828) ; 7) the 
oath of the parties (c. 1829-1836). 

These different kinds of proofs do not carry an equal weight, 
but all are apt to produce moral certainty, given certain con- 
ditions and certain circumstances. Generally, no one kind of 
proof is found alone, but several kinds can be marshalled in 
favor of one specific conclusion. Often, there is an aggregate 
of them capable of winning a firm assent from the mind, al- 
though each of these proofs, taken separately and alone, would 
be insufficient to create moral certitude. 

As Pope Pius XII put it: 


Sometimes moral certainty is derived only from an aggregate 
of indications and proofs which, taken singly, do not provide 
the foundation for true certitude, but which, when taken to- 
gether, no longer leave room for any reasonable doubt on the 
part of a man of sound judgment. This is in no case a passage 
from probability to certainty through a simple cumulation of 
probabilities, which would amount to an illegitimate transit 
from one species to another essentially different one: eis aAAo 
yevos peradBaors (Aristotle, De coelo, I, 1); it is rather to recog- 
nize that the simultaneous presence of all these separate indica- 
tions and proofs can have a sufficient basis only in the existence 
of a common origin or foundation from which they spring, that 
is, in objective truth and reality. In this case, therefore, cer- 
tainty arises from the wise application of a principle which is 
absolutely secure and universally valid, namely the principle 
of a sufficient reason. Consequently, if, in giving the reasons 
for his decision, the judge states that the proofs which have 
been adduced, considered separately, cannot be judged suffi- 
cient, but that, taken together and embraced in a survev of the 
whole situation, they provide the necessary elements for arriv- 
ing as a safe definitive judgment, it must be acknowledged that 
such reasoning is in general sound and legitimate." 


In some cases, one proof only is available, but when it is de- 
clared by the law to be, by itself, fully sufficient as evidence of 


14 AAS, XXXIV (1942), 340; Bouscaren, ibid., III, 608. 
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a fact, there is no hesitation to be had. I am thinking of a 
baptismal certificate, of a marriage certificate, or of a sworn 
statement by an adult that he was baptized when in adult 
age. Such an occurrence happens more frequently in admin- 
istrative matters. Needless to say that, in judicial matters, 
the law is generally more exacting. It may be added that a 
proof by witnesses, by experts, by documents or even by con- 
fession of the parties, constitutes a stronger proof than one 
founded on presumptions, local inspection or the oath of the 
parties. 

One question remains: the question of appraising the value 
of proofs adduced to win the assent of the mind and determine 
the canonical decision. In the practical life, in courts and in 
chancery offices, this is the problem facing the judges and the 
officers of a curia. This matter of the appraisal of proofs as 
regards judicial sentences has been taken care of in the Code, 
has been discussed several times by the Roman Rota and has 
been learnedly treated by His Holiness Pope Pius XII, of 
saintly and lamented memory; the principles laid down apply 
mutatis mutandis to all acts of administrative order. 

The aim to be attained is moral certainty as the Code re- 
peats so frequently. Moral certainty is required, but it must 
not be forgotten that higher certainty is not necessary nor is it 
generally attainable. 

As can be discovered from the statements of the Rota, this 
moral certitude is opposed not only to mathematical certitude, 
but also to scientific certitude. It is not unusual to find in re- 
ports of experts assertions to the effect, e.g. that the alleged 
impotency has not appeared proved with full certainty, that 
is with full scientific certainty, but a judge does not require 
scientific certainty, which is of theoretical order, but moral 
certainty, which is of practical order. Moral certainty, con- 
cludes the Rota, does not exclude all fear of error.?° 


15 Canons 1816 and 779. 


16 Holbéck, Carolus, Tractatus de Jurisprudentia Sacrae Romanae Rotae 
(Graetiae: Lib. Styria, 1957), p. 343. 
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The weighing of the evidence is a matter left to the good 
sense and conscience of the judge or official empowered to 
make the decision, as is clearly stated in canon 1869, § 1, in 
connection with judicial sentences: “ The judge must weigh 
the proofs according to his conscience, unless the law itself 
explicitly determines the effect of some proof.” 

There are in the Codex a number of rules which have been 
established to evaluate the weight of proofs; these should be 
mastered by all ecclesiastical officials called upon to give deci- 
sions in canonical matters. 

As regards witnesses, canons 1789-1791 contain a wealth of 
information, but in the interpretation of these canons one 
should not forget the very helpful norms set by the Holy Ro- 
man Rota in many of their learned sentences. Specifically, I 
am thinking of the one rendered by this high tribunal, on July 
17, 1952, and recorded in Bouscaren,” in which the testimony 
of a single witness was accepted because of strong corrobora- 
tion, notwithstanding the rule of canon 1791, § 1, cautioning 
us that the testimony of a single witness does not amount to a 
full proof, unless he is a testis qualificatus testifying to mat- 
ters within the scope of his office. 

In connection with documents, a solid knowledge of canons 
1812-1818 and especially of canons 1814, 1816, 1817 is abso- 
lutely necessary. 

May it be added that a priest, responsible for the decisions 
made in a chancery office, should be familiar with the prin- 
ciples of presumption and the different presumptions laid 
down by law. 

The rules or procedure must be followed, especially in judi- 
cial cases, but in an intelligent way, no fetishistic formalism 
being attached to them. This point has been admirably clari- 
fied by the late Pontiff in his allocution of 1942, referred to 
before: 


To make sure of the objective nature of this certainty, pro- 
cedural law establishes well defined rules of inquiry and proof. 
Determinate proofs or corroborating evidences are required; 


17 Bouscaren, T. Lincoln, Canon Law Digest, III, 604. 
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others on the other hand are declared to be insufficient; there 
are special offices and persons charged with the duty of keeping 
certain rights or facts in mind throughout the trial. What is 
this but a well balanced juridical formalism, which lays empha- 
sis at one time on the material, at another on the formal side of 
the process or juridical action? 

The conscientious observance of these norms is a matter of 
duty for the judge; but on the other hand in their application 
he must remember that they are not ends in themselves, but 
means to an end, that is, to attain and guarantee a moral cer- 
tainty with an objective foundation as to the reality of the fact. 
It should not come about that what the will of the legislator 
intended as a help and security for discovering the truth, be- 
come instead an obstacle to its discovery. If ever the observ- 
ance of formal rules of law results in injustice or is contrary to 
equity, there is always a right of recourse to the legislator. 

Hence you see why, in modern, even ecclesiastical, procedure, 
the first place is given, not to the principle of juridical formal- 
ism, but to the maxim of the free weighing of the evidence. The 
judge must—without prejudice to the aforesaid procedural rules 
—decide according to his own knowledge and conscience whether 
the proofs adduced and the investigations undertaken are or 
are not adequate, that is, sufficient for the required moral cer- 
tainty regarding the truth and reality of the matter to be 
decided. 

No doubt there may at times be conflicts between “ juridical 
formalism ” and “ the free weighing of the evidence,” but they 
will usually be only apparent and hence not difficult to resolve. 
Now, as the objective truth is one, so too moral certainty objec- 
tively determined can be but one. Hence it is not admissible 
that a judge declare that personally, from the record of the 
case, he has moral certainty regarding the truth.of the fact at 
issue, while at the same time, in his capacity as judge, he denies 
the same objective certainty on the basis of procedural law. 
Such contradictions should rather induce him to undertake a 
further and more accurate examination of the case. Not infre- 
quently such conflicts are due to the fact that certain aspects 
of the case, which attain their full importance and value only 
when viewed as a whole, have not been properly weighed, or 
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that the juridical-formal rules have been incorrectly understood 
or have been applied in a manner contrary to the mind and 
purpose of the legislator. In any event, the confidence of the 
people, which the tribunals should possess, demands that, if it 
is at all possible, such conflicts between the official opinion of 
judges and the reasonable public opinion of well educated 
people should be avoided and reconciled.1® 


ARTHUR Caron, O.M.I. 


ScHoot or Canon Law 
UNIVERSITY OF OTTAWA 


18 AAS, XXXIV (1942), 340-342; Bouscaren, ibid., III, 608-610. 











THE IMPEDIMENT OF IMPOTENCY 
AND THE NOTION OF MALE 
IMPOTENCY 


Part I—From GRATIAN TO THE COUNCIL OF TRENT 


T IS the prerogative of God Himself, through the media 

of Divine Natural and Positive Law and the Supreme 

Pontiff, the Vicegerent of Christ, through the channels of 
Ecclesiastical Law, to establish impediments to Christian 
marriage, which will affect its validity or nullity. It is the role 
of the canonist to consider these statutes, define them, study 
their gravity and extent, be prepared to apply the norms to 
general and specific cases and to make judgments as to the 
presence or absence of a given impediment in an individual 
instance. 

Where an impediment is based on anatomical findings or 
physiological data, the canonist will enlist the help and assis- 
tance of trained medical specialists, accept their diagnosis and 
prognosis and then proceed to a conclusion, which will, at all 
times, be dictated by canonical definitions and legal jurispru- 
dence as applied to the medical findings and not necessarily 
by the medical judgments themselves. The question of decid- 
ing the presence or absence of a diriment impediment and of 
passing on the validity or nullity of a particular marriage is 
basically a juridical matter and only secondarily involves 
medical opinion. 

The reference to impotency in the Code of Canon Law is 
very brief, simple and direct. To all appearances, it would 
give the impression that the entire matter was very clear, pro- 
vided no difficulties or problems, and gave rise to no contro- 
versies. However, before this study is completed, the reader 
will realize that beneath and in back of the rather innocent 
wording of the statute lies a long history of conceptual and 
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notional evolution, which has included many difficulties, con- 
troversies, divergent opinions and contradictory statements. 

Canon 1068 of the Code of Canon Law in two sections con- 
tains the only reference to the impediment of impotency. It 
states: “ Antecedent and permanent impotency, whether on 
the part of the man or on the part of the woman, whether 
known to the other party or not, whether absolute or relative, 
invalidates a marriage by natural law; if the impediment of 
impotency is doubtful, whether the doubt be one of law or of 
fact, a marriage is not to be prohibited.” A third section of 
this statute, while it does not treat specifically of the impedi- 
ment of impotency, does differentiate between impotency and 
sterility and indicates that sterility alone does not prohibit or 
invalidate a marriage. 

There was a great deal of confusion in the 12th and 13th 
centuries as to whether or not the condition of impotency 
actually constituted an impediment to marriage and, if so, 
in what this impediment consisted. The divergent views, set 
forth by reputable canonists and theologians, all renowned 
scholars, were caused by lack of proper understanding of ex- 
actly what effected the marriage bond and contract. It is 
only natural to expect disputes and controversies when there 
was not unanimity regarding the very constitutive essence of 
marriage itself. 

Hugo of St. Victor (1141), a bright light in medieval the- 
ology, was of the opinion that the mutual consent of both 
parties, as expressed by verba de praesenti, was the efficient 
cause of marriage. Everything else was accidental and of 
secondary importance. To be effective, this consent must be 
free, actual and legitimate. Physical consummation was not 
required as a constitutive element; in fact it lessened and 
diminished the sanctity of marriage. 

In his theory, the consensual aspects were so all-determin- 
ing that he evolved the rather unique theory that once the 
consent of the individuals had been exchanged in good faith, 
an existing impediment, unknown to the parties, would not 
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render the marriage invalid, as the Church would bestow the 
bond. 

So important was the element of consent that Hugo of St. 
Victor actually relegated to secondary and unimportant posi- 
tions all consideration of impediments, physical consumma- 
tion, dowry, parental consent, sacerdotal benediction and a 
-anonical form of marriage.’ 


GRATIAN 


Gratian (1140), an outstanding canonist, in a valiant at- 
tempt to reconcile the consensual and copular theories, in fact 
borrowed from both and gave as his conclusion that consent 
was truly important and necessary but consent alone did not 
cause a marriage. Rather it only gave rise to a desponsatio or 
matrimonium initiatum; sexual intercourse was essential not 
only to perfect the original consent but also to effect a true 
marriage bond. To these essential notes, Gratian added the 
accidental but important constituents of the nuptial blessing, 
the handing over of the bride to the bridegroom by the bride’s 
parents, and the leading of the bride into the home established 
by the husdand, which became custom under Lombard and 
Roman Law respectively.” 

While the canonists, who favored the theory that consum- 
mation, in addition to consent, was necessary to form a mar- 
riage and the theologians, who insisted that consent by itself 
was sufficient, were preparing for a pitched battle, the practice 
of the Roman Church was established. Pope Innocent II, 

1 De Beatae Mariae Virginitate, cap. I, MPL, tome 176, col. 859; De Sacra- 
mentis Christianae Fidei, lib. II, part XI, cc. 4, 5, as cited by LeBras, 
“ Mariage,” Dictionnaire de Théologique Catholique, tome 9, 2 partie, col. 2144, 
2145, 2146, 2147; Dauvillier, Le Mariage dans le Droit Classique de l’Eglise, 
depuis le Décret de Gratien (1140) jusqu’a la Mort de Clement V (1814), p. 9; 
George H. Joyce, Christian Marriage: An Historical and Doctrinal Study 
(London: Sheed and Ward, 1933), p. 61. 

2 Dicta ad ce. 10, 26, 27, 28, 29, 32, 34, 39, 45, 49, 50, CX XVII, q. 2; ec. 5-50 
CXXVII, q. 2; Esmein, Le Mariage en Droit Canonique (2 vols., Vol. I, 2. ed. 
mise & jour R. Genestal, Paris: Libraire du Recueil Sirey, 1929), I, 119; Dau- 
villier, p. 10; Le Bras, coll. 2149-2150. 








32 THE JURIST 


in a decretal letter to the Bishop of Winchester (between 1130 
and 1143) and Pope Eugene III in a decretal letter to Bishop 
Azo of Florence (1147) emphasized the supremacy and suffi- 
ciency of mere consent. They indicated the nullity of a sec- 
ond marriage contracted while an original marriage was still 
binding, even though the later marriage was consummated 
and the first one was not. 

This controversy raged between the School of Bologna, 
which fostered the copular theory and had Gratian as its 
ardent devotee, and the School of Paris, which favored the 
consensual theory, inspired the writings of Hugo St. Victor, 
and formulated the practice of the Roman Church. The dis- 
pute was not merely concerned with vague, abstract theories 
but with the very validity of marriage. For in one jurisdic- 
tion a marriage would be considered valid and binding, while 
in another territory the same marriage would be judged in- 
valid and null and void.* 

While considering the general question of the formation of 
the marriage bond, it would be useful to investigate briefly 
the opinions of canonists and theologians on the matter of the 
dissolubility. By way of general principle, Gratian held that 
a consummated and perfect marriage could not be dissolved 
for any reason or by any authority but that an inchoate mar- 
riage which had not as yet been consummated could be dis- 
solved. The School of Bologna believed that the dissolution 
could be granted but not arbitrarily; it should be based on 
determined causes. Lists of causes were drawn up by the 
Summa Coloniensis, Summa Magistri Rolandi, Gratian and 
Paucapalea. Curiously, only the latter list mentioned impo- 
tency as a cause.* 

3 Summa Coloniensis, Edition of Scheure, qq. 1, 9, pp. 165-166; Summa 


Parisiensis (between 1160 and 1170), edited by Schulte, Bertrage zur Geschichte 
der Litteratur iiber das Dekret, I1, 23. 


4 Summa Parisiensis (edited by Schulte), pp. 114, 115, 118; Tractatus de 
Matrimonio, published by M. Schulte, Decretistarum jurisprudentiae speci- 
men (1868), p. 18; Summa Coloniensis (edited by Scheure), p. 169; c. 2, 
CXXVII, q. 2 and dictum. 
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It was against this background of views on the formation 
of the marriage bond and indissolubility that Gratian was to 
consider the question of impotency. He cites three texts in all 
which refer ostensibly to impotency, two of which concern 
the husband and the third of which has reference to the wife. 
In all three cases he merely states that the parties could not 
properly consummate the marriage. He does not describe the 
difficulty experienced. Thus Gratian’s writings will be of no 
assistance in the development and evolution of the notion or 
concept of impotency as contrasted with the impediment of 
impotency. 

In treating the first case, Gratian decides that, if the wife 
can prove the fact of non-consummation, she is entitled to 
remarry but if the husband marries, he is to separate from 
his second spouse.5 This solution is very simple and direct, 
unlike the rather complicated answer to the second problem. 

In the second instance,* the husband is described as possess- 
ing a frigid nature, which condition made it impossible for 
the marriage to be properly consummated. The decision 
stated that the husband and wife should remain together and 
live as brother and sister but, in the event that this arrange- 
ment was not feasible or convenient, the couple were to separ- 
ate, while considering themselves as married to each other. 
That the couple should live as brother and sister is only ad- 
vice* but, if they separate, the wife is counselled to remain 
unmarried whereas it is a preceptive command that the hus- 


5C. 1, CX XXIII, q. 1. (The background of this decretal letter is confused. 
In this particular place, the letter is entitled as a letter from Gregory to John, 
the Bishop of Ravenna. In c. 29, CXXVII, q. 2, it is listed as a letter of 
Gregory to Venerius, the Bishop of Caralitanus. In another place, it is listed 
as part of a letter of Rabanus Maurus to Heirbald, written in 853 A.D.) 


6C, 2, CXXXIII q. 1; ef. Philippus Jaffé, Regesta Pontificum Regesta Ro- 
manorum ab condita Ecclesia ad annum post Christum natum MCXCVIII (2. 
ed., 2 tomes in 1 vol., correctam et auctam auspiciis Gulielmi Wattenbach 
curaverunt F. Kaltenbrunner, P. Ewald, 8. Lowenfeld, Lipsiae: 1885-1888), n. 
493. 


7 Glossa Ordinaria ad ec. 2, CX XXIII, q. 1, s.v. pro uzore. 
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band should not marry.2 However, as further alternative, 
permission might be granted for the healthy wife to remarry; 
this would be by way of exception and as a concession to the 
frailty of human nature. 

Even though the wife is advised not to contract a second 
marriage, the very fact that permission for a subsequent union 
might be granted is evidence that the prior marriage could 
not have been properly consummated because in that case a 
dissolution could not be allowed. However, the text would 
seem to indicate that doubt existed whether, in fact, the per- 
mission would be granted. 

In connection with the third text which concerns a woman 
who cannot render the marital debt to her husband, the hus- 
band is advised to continue as he is and practice continence; 
if this is impossible, it is better that he remarry.® 

Some authors declare that this text refers to an impotent 
condition on the part of the woman and that this accounts 
for the non-consummation of the marriage. Others indicate 
that the illness had no reference to the sexual function but 
to some other disease which made common life impossible and 
because of this separation, the union was never consummated. 
Still a third group say it refers to a Germanic custom under 
the Lombard Code, whereby those of tender years could be 
joined in marriage but their union could not be consummated 
for many years. Between the time of the marriage and the 
customary time of consummation, the bride may have become 
ill and marital relations would have been out of the ques- 
tion.?° 


8 Glossa Ordinaria ad c. 2, CX XXIII, q. 1, s.v. innupit. 


9C. 18, CXXXII, q. 7, Jaffé, n. 2174. (The text describes this decree as a 
letter from Gregory Iunior to Boniface the Bishop. The notes in the Fried- 
berg edition list it as emanating from Pope Gregory III. Berardi, Cappello, 
Wernz-Vidal, Priimmer, De Becker, Freisen and Joyce list it as a letter from 
Gregory II.) 


10 Wernz-Vidal, Jus Canonicum (7 vols. in 8, Vol. V, Ius Matrimoniale, 3. 
ed. a P. Philippo Aguine Recognita, Romae: Apud Aedes Universitatis Gre- 
gorianae, 1946) V, n. 222; Cappello, Tractatus Canonico-Moralis de Sacra- 
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As is evident, there is so much confusion, uncertainty and 
difference of opinion as to the true reference in this text and 
Gratian’s understanding of it, that it would be impossible and 
useless to attempt to draw any conclusions regarding impo- 
tency as a possible impediment. 

By reason of the above, it cannot be said with any degree 
of accuracy or certainty whether Gratian considered impo- 
tency to be a diriment impediment that would nullify mar- 
riage ab initio or whether he would merely consider impotency 
to be a sufficient reason to dissolve an unconsummated mar- 
riage, since he held that consent plus consummation formed 
the perfect marriage and that an unconsummated union 
lacked perfection and thereby could be dissolved. 

In passing, Gratian differentiated between antecedent and 
subsequent impotency much the same as does the present 
Canon Law with this exception: Gratian considered the ante- 
cedence in terms of the first attempt at consummation after 
the marriage ceremony, whereas the present law determines 
the antecedent or subsequent nature of impotency in relation 
to the time at which matrimonial consent is exchanged. 

It is clear in the solutions of the problems presented that 
Gratian had regard for the distinction between absolute im- 
potency, making it impossible for the individual to have sexual 
intercourse with any member of the other sex, and relative 
impotency, which would make relations possible with some 
individuals and impossible with others. 

As far as can be determined, the question of the temporary 
or permanent duration of the impotent condition was not a 
factor in the attitude and opinion of Gratian toward impo- 
tency. 


mentis (5 vols., Vol. V, De Matrimonio, 5 Ed. Romae: Marietti, 1948), V, n. 
338; De Becker, De Sponsalibus et Matrimonio Praelectiones Canonicae (Edi- 
tio Secunda, aucta et emendata, Louvain: 1903) p. 164; Moy, Das Eherecht 
der Christen in der morgenlindischen und abendlindischen Kirche bis zur Zeit 
Karls des Grossen (1883),n. 510; Palmieri, Tractatus de Matrimonio Chris- 
tiano, n. 109; Priimmer, “De Genuina Notione Impedimenti Impotentiae,” 
Ius Pontificum (Romae, 1921- ), IX (1929), 214; Joyce, Christian Marriage, 
p. 330. 
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Before concluding the discussion of impotency as found 
in the Law of Gratian, mention should be made of the rather 
odd and unusual distinction between natural impotency and 
impotency arising from the workings of the devil, magic, sor- 
cery or witchcraft. The former would arise from some irregu- 
lar condition within the person himself, whereas the latter 
would always be caused by some external agent. 

If the workings of the devil or some form of magic were 
responsible for the impotency, the parties should attempt to 
remove this obstacle by suitable spiritual remedies. It was 
commonly believed at that time that the sinful life of an 
individual was responsible for the inability to have successful 
marital relations. The spiritual remedies would include a 
general confession of all sins and sorrow for past misdeeds, 
which, coupled with exorcisms, fastings, prayers and offerings 
would help to placate the offended God." 

Since this type of impotency was looked upon as a punish- 
ment from God or as arising from witchcraft, it was thought 
to affect the parties only in relation to each other and would 
not necessarily prevent them from having sexual relations 
with another person. Because the original marriage had not 
been consummated, it could be dissolved. Moreover, since 
there was a probability that normal sexual relations were pos- 
sible with someone else, the parties were allowed to separate 
and permission was given to them to enter a second marriage. 

Some authors did not consider this type of impotency to be 
permanent because it could always be removed by the spir- 
itual remedies. Others thought this species of impotency was 
permanent, while a third category felt that a period of trial 
for three years was to be endured. If the parties were able 
to adjust themselves sexually within that period, they could 
resume common life. This procedure became a test for the 
permanent or temporary nature of the impotency.”” 

11C, 4, XXXITII, q. 1 (a decretal letter written in 860 by Hincmar, the 
Archbishop of Rheims, to Rodulphus and Rotarius). 

12 Glossa Ordinaria ad c. 4, CX XXIII, q. 1., s.v. nequibunt. 
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NoTIoNsS OF THE FORMATION OF THE 
MarriAGE Bonp AFTER GRATIAN 


In order to discover the opinions and conclusions of authors 
after Gratian in respect to the problem of impotency, whether 
or not it constituted a nullifying impediment to marriage, 
consideration must again be given to the findings of canonists 
and theologians regarding the formation of the marriage bond. 

The great theologian, Peter Lombard (c. 1152), held that 
the efficient cause of any marriage was a mutual consent 
which is expressed by words or equivalent signs in the present 
tense and this consent must be free of any force or fraud. He 
distinguished consent into that of the present and that of the 
future. Only present consent begot a marriage; future con- 
sent induced merely a promise to marry but not marriage 
itself. 

The important and exclusive element was the consent; the 
presence or absence of sexual intercourse added nothing to 
and detracted nothing from the perfection of the marriage 
bond. In this important aspect, Peter Lombard differed 
greatly from the conclusion of Gratian who held that con- 
summation was necessary in order to have a true marriage 
and that no marriage existed until marital relations had 
occurred. 

Consent pertained to the substance of marriage, whereas 
the blessing of the priest, the handing over of the bride to 
the bridegroom, and other accidentals partook only of the 
solemnity of the contract. Even if these latter was lacking 
a true marriage bond existed, provided that mutual consent 
had been given.* 

From two decretal letters, the first of Pope Innocent II to 
the Bishop of Winchester (between 1130 and 1143) and the 
second of Pope Eugene III to the Bishop of Florence (1147), 
it is clear that a present consent was the important and sole 

13 Tibri IV Sententiarum Petri Lombardi, Vol. II (2. ed., ad Claras Aquas 


prope Florentiam: Ex Typographia Collegii S. Bonaventurae, 1916) lib. IV, d. 
27, cc. 3, 4; d. 28, c. 1; d. 28, ce. 3, 4. 
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constitutive element in the formation of a true marriage and 
this consent nullified any future marriage, even though the 
subsequent marriage was consummated and the prior union 
was not.'* 

Rolandus Bandinelli was a canonist of the 12th century, a 
professor at the famous school of law at Bologna, and a Card- 
inal. During the latter days of his life, he reigned as Pope 
Alexander III. He held several varying theories on the for- 
mation of the marriage bond, depending on the different 
periods of his career. 

In his Stroma (ce. 1148), Rolandus, as a disciple of Gratian, 
held that consent was only a partial element in effecting a 
true marriage; sexual intercourse was required before the 
contract of marriage actually existed.° At a later time, he 
adopted the Roman theory and recognized the valid distine- 
tion between present and future consent. At the beginning 
of his reign as Supreme Pontiff (c. 1159), because he believed 
that present consent alone was responsible for a true marriage, 
he preferred, in a decretal letter to the Dean and Canons of 
Luca, the binding force of a prior union which had not been 
consummated to a subsequent one in which marital relations 
had occurred.*® 

In 11638, because of the Anti-Pope campaigns, Pope Alex- 
ander III took refuge in France and there espoused the system 
of Peter Lombard, similar to the Roman theory, in that the 
distinction between present and future was recognized. He 
adopted this theory even though he was aware of objections 
and the contrary traditions of many local churches which 
preferred a subsequent consummated union to a previous non- 
consummated union. Since the Pontiff referred to the force 
of present consent in effecting a marriage in many decretal 
letters, it seemed that he wished to promulgate this theory 
as a universal law, binding all Christians, and thus unite all 


14 Compilationes Antiquae, Comp. I, C. 10, IV, 1. 
15 Dauvillier, Le Mariage dans le Droit Classique, p. 15. 
16 Dauvillier, op. cit., p. 18. 
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churches, by abrogating contrary traditions held by individual 
churches.”* 

Sometime between 1174 and 1176, in an attempt to outlaw 
clandestine marriages, Pope Alexander III added a further 
element to that of consent, which would be necessary to create 
a true marriage bond. This was his insistence that every 
marriage be performed in the presence of a priest and two 
witnesses.'* The promulgation of this new theory was fully 
four centuries ahead of the reform realized by the Council of 
Trent in the middle of the 16th century. 

Because Peter Lombard’s theory was so well known and 
required only present consent to establish a true marriage and 
because there was so much opposition to his new law, demand- 
ing solemnization, Pope Alexander III returned to the con- 
sensual theory and between 1178 and 1181, in a decretal letter 
to Peter, the Bishop of Pavia, declared that marriage was 
formed by consent alone.’® However, in two decretal letters 
to the Archbishop of Genes and the Bishop of Norwick, the 
Pontiff formed a new synthesis, borrowing partly from the 
consensual theory and partly from Gratian’s copular theory. 
He proposed that a marriage could exist either by present 
consent or by a future promise to marry, which promise was 
sealed by carnal intercourse.*® By reason of this new ap- 
proach, a marriage effected by present consent was not indis- 
soluble but could be dissolved through entrance into religion 
by one of the spouses, even against the will of the other, or by 
a dispensation from an unconsummated marriage. 

Huguccio believed that the only mode of establishing a true 
marriage was by present consent, but he could not entirely 
ignore the integrated synthesis of Pope Alexander III and 

17 The Decretals of Pope Alexander III, addressed to William Archbishop of 


Sens, Eberard, Bishop of Pavia, and to the Archbishop of Mayence, are cited 
by Dauvillier op. cit., pp. 19-20. 


18 Dauvillier, LeMariage dans le Droit Classique, p. 52. 
19 ¢, 14, X, De Sponsalibus et Matrimoniis, IV, I; Jaffé, n. 14333. 
20¢, 4, X, De Sponsa Duorum, IV, 4; Jaffé, n. 14234. 
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the force of sexual intercourse following a promise to marry, 
as a determining factor in the formation of a marriage bond. 
He therefore created the theory that the carnal copula induced 
a presumption that the original future promise to marry was 
changed to a present consent to marry at the moment that 
the marital relations were held. Thus, the doctrine of the 
presumption of marriage was born.” However, this theory 
had obvious difficulties. Not the least of these would be the 
fact that, whatever the legal presumption, the parties could 
intend that the occasion of sexual relations would in fact not 
change the prior promise to marry to a present consent to 
malry. 

At the beginning of his reign, Pope Innocent III recognized 
officially the dual systems of his predecessors, whereby a mar- 
riage could be formed either by a present consent or by a 
promise to marry that was followed by sexual relations. How- 
ever, in 1203, in a decretal letter to the Bishop of Marsi, the 
Pontiff adopted the theory of the presumption of marriage, 
because he had been a disciple of Huguccio, its author.”” 

Pope Gregory IX also adopted the theory of the presump- 
tion of marriage but went one step further than Innocent III, 
by proclaiming that the presumption, induced in favor of the 
marriage, did not yield to contrary proof.** All the succeed- 
ing Popes, Innocent IV, Alexander IV, Clement IV, Nicholas 
IV and Boniface VIII, continued the theory of the presump- 
tion of marriage.** 

In canonical writings after the decretals of Popes Innocent 
III and Gregory IX, both theories of the presumption of mar- 
riage and the force of a sexual copula, following a promise 
to marry, to induce a marriage, existed simultaneously and 
ran parallel courses. 


21 Dauvillier, Le Mariage dans le Droit Classique, p. 56. 
22 Dauvillier, 07). cit., p. 68. 

23 Dauvillier, op. cit., pp. 61-62. 

24 Dauvillier, op. cit., p. 63. 
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In theological writings, St. Bonaventure agreed that in the 
external forum the Church was right in presuming that a true 
matrimonial consent must have been given, if sexual inter- 
course had occurred. If in fact, the parties did not give con- 
sent, there would not be a marriage but the couple would 
then be bound in conscience to give consent.”® 

Albertus Magnus considered the presumption of marriage 
to be tantamount to an interpretative consent, and physical 
consummation would establish a marriage unless it was evi- 
dent that one or both parties withheld consent.”® 

St. Thomas Aquinas recognized the justification for a pre- 
sumption of a true marriage in the external forum once sexual 
intercourse had occurred but insisted that this presumption 
admitted proof to the contrary; if it could be established that, 
in fact, the parties had not consented to a marriage, there 
would be no marriage." 

This presumption of marriage continued up to the mid 16th 
century and disappeared as an indirect consequence of the 
law of the Council of Trent forbidding clandestine marriages 
and requiring external solemnization. It disappeared, how- 
ever, only in those areas and places where the Decree Tametsi 
of the Council of Trent had been promulgated. In all other 
sections, the presumption of marriage theory persisted until 
recalled by instructions of the Sacred Congregation for the 
Propagation of the Faith under date of February 11, 1804, 
and January 17, 1821, and abrogated by the Decree Consen- 
sus Mutuus of Pope Leo XIII of February 15, 1892.78 

Following the commentators of Roman Law and the glossa- 
tors, who refer to marriage as a contract, the canonists and 
theologians of the classical era developed the contractual 
notion of marriage and the concept that consent gave birth 


25 In IV Sent., d. 28, a. 1, q. 1. 

26 In IV Sent., d. 28, a. 2. 

27 In IV Sent., d. 28, q. 1, a. 2. 

28 Dauvillier, Le Mariage dans le Droit Classique, p. 75. 
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to the marriage. Albertus Magnus, St. Thomas, St. Bona- 
venture and Scotus all speak of marriage as a contract.?® In 
addition, they settled a long-existing controversy on the pur- 
pose of the marital consent by deciding definitively that it 
was to receive or gain power over the body of one’s spouse 
for the purpose of sexual relations and the procreation of 
children. The marital consent referred directly to the power 
itself and not to the use of the right obtained and, in every 
instance, the right over one’s body was to be given to the 
partner exclusively and perpetually, with no intention of 
transferring this right to a person other than one’s spouse. 


IMPEDIMENT OF IMPOTENCY FROM 
GRATIAN TO THE CoUNCIL OF TRENT 


Against the background of this rather confused and some- 
times contradictory thinking in regard to the actual formation 
of the marriage bond, the condition of impotency must now 
be considered in the writings of the canonists from the time 
of Gratian (1140) to the Council of Trent (1545-1563). 

It will be recalled that, at the time of Gratian, impotency 
was probably considered not as an impediment which invali- 
dated a marriage but rather as a cause and foundation for 
the dissolution of an unconsummated marriage. 

In investigating the several decretals contained in the can- 
onical collection of Pope Gregory IX, one finds that there 
are two distinct and contradictory solutions given to the 
cases of impotency which were presented for judgment and 
adjudication: One solution forbade any separation of the 
spouses and commanded them to live as brother and sister. 
The second solution allowed the parties to the marriage to 
separate and permitted both of them, in the ease of relative 
impotency, to contract a second marriage; only the healthy 
party was so permitted in the case of absolute impotency. 

There are three decretal letters which declare that the 
spouses must remain together in common life but living as 


29 Le Bras, col. 2182; Dauvillier, ibidem, p. 83. 
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brother and sister: the letter of Pope Alexander III (1159- 
1181) to the Bishop of Reims: the letter of Pope Clement IIT 
(1190-1191) to the Bishop of Verulano; and the letter of Pope 
Alexander III (1159-1181) to the Bishop of Biscaglia.*° 

In each of these letters, there is mention of the general pro- 
cedure adopted by the Holy See of advising continuance of 
common life and of not allowing separation and remarriage. 
However, there was a recognition on the part of the Supreme 
Pontiffs that there were other customs and traditions that had 
developed in local churches which provided different solutions 
to the cases of impotency; these varying opinions were not 
abrogated or condemned. The very fact that the contrary 
solutions were tolerated by the Holy See is rather clear proof 
that the problem of impotency was of such a complex charac- 
ter that the Supreme Pontiffs did not feel that a unified pro- 
cedure was feasible at the time. 

The glossator is of the opinion that, since there is no cer- 
tainty or unanimity in this matter, the solutions proposed by 
the Pontiffs are by way of advice and are not preceptive.** 
Hostiensis (1271) ** and Johannes Andreae (1338) ** claim that 
the Papal judgment is permissive, provided the parties live 
chastely. Panormitanus (1445) ** states that the solutions 
refer to the customary procedure of the Roman Curia but did 
not necessarily have to be followed unless commanded by the 

30 Compilatio I*, c. 2, De Frigidis et Maleficiatis, IV, 16; Compilatio I*, c. 4, 
De Frigidis et Maleficiatis, IV, 16; c. 4, X, De Frigidis et Maleficiatis et Im- 
potentia Coeundi, IV, 15; Compilatio II*, c. 2, De Frigidis et Maleficiatis, IV, 


9; Jaffé, n. 14125. Friedberg attributes the third decretal to Pope Lucius III 
but Dauvillier and Wernz-Vidal claim that Pope Alexander III was the author. 


31 Glossa Ordinaria ad c. 4, X, De Frigidis et Maleficiatis et Impotentia 
Coeundi, IV, 15, s.v. Iudicare. 


32 Commentaria in Quinque Decretalium Libros (2 vols., Venetiis, 1581), lib. 
IV, lit. 15, c. 4, n. 3. 

33 In VI Libros Decretalium Novella Commentaria (6 vols., Venetiis, 1581), 
lib. IV, lit. 15, c. 4, n. 3. 


34 Commentaria in Quinque Libros Decretalium (5 vols., Venetiis, 1588), lib. 
IV, lit. 15, c. 4, n. 4. 
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Pope; contrary custom could prevail, since it had not been 
abrogated by official decree. 

Although permission for the separation of the spouses and 
for remarriage was not given by the Holy See in cases of impo- 
tency, it would seem that the condition of impotence was 
considered by the decretal commentators as a diriment im- 
pediment which prohibited a marriage to be contracted and 
invalidated a union already contracted. Hostiensis and Johan- 
nes Andreae declare that if a woman remains impotent and 
contracts marriage, that union will be null.** Panormitanus 
adds that a true marriage cannot exist for a person who is 
definitely impotent and who cannot take part in sexual inter- 
course because such a marriage cannot be said to have been 
contracted either with the hope of having offspring or with 
the hope of avoiding fornication, which are the principal rea- 
sons for the institution of marriage.*® 

Cappello states that the Roman Church always considered 
impotency as a diriment impediment to marriage and this 
opinion was unhesitatingly held against those who either 
doubted it or denied it.** Wernz-Vidal are of the opinion that 
the very fact that the spouses were commanded to live as 
brother and sister and not as husband and wife is sufficient 
indication that the marriage previously contracted was invalid 
and that the impotent condition was considered to be a diri- 
ment impediment.*® 

In all, there are six decretal letters which, in considering 
cases of impotency, allow the parties to separate and the 
potent or healthy partner to contract a second marriage. In 
the case of one decretal letter, nothing is known of its author- 
ship or the person to whom it was addressed and for this rea- 
son Hostiensis doubts its authenticity.*® Two letters bear the 

35 Commentaria, lib. IV, lit. 15, c. 4, n. 3. 

36 Commentaria, lib. IV, lit. 15, c. 4, n. 2. 

37 De Matrimonio, V, n. 388. 

38 Jus Matrimoniale, V, n. 222. 


39 Commentaria, lib. IV, lit, 15, c. 1, s.v. mulierem. 
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names of the Popes who wrote them but the recipient is not 
made known. These were the decretals of Pope Celestine IIT 
and Pope Honorius III.*° The three remaining decretal let- 
ters are properly identified both as to authorship and reci- 
pient: two having been sent by Pope Alexander III to the 
Bishop of Amiens, and the final one having been written by 
Pope Innocent III to the Bishop of Auxerre.** 

These six decretal letters consider different anatomical and 
physiological anomalies but each one of them constituted an 
impotent condition, Two letters were concerned with men 
who were naturally frigid and one letter each treated of the 
following conditions: a man who was not sufficiently potent, 
a man whose genitals had been excised because of prior rup- 
ture, a woman who lacked a natural vagina, and a woman 
whose vagina was impeded because of previous disease. 

In all instances, after it was judicially proved that an impo- 
tent condition existed; or after both parties testified that they 
had been unable to have sexual intercourse; or after the wife 
was physically examined and found to be a virgin; or after a 
three years’ experimental period had failed to solve the exist- 
ing condition, the parties were allowed to separate and both 
partners were permitted to contract subsequent marriages, 
when the impotency was only relative; the potent party alone 
was allowed to remarry, in the case of absolute impotency. 

Thus, it is clear that, at the time these decretal letters were 
issued, the condition of impotence was considered to be a 
nullifying impediment which prohibited a future marriage or 

40C. 5, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; Com- 
pilatio II*, c. 3, De Frigidis et Maleficiatis, IV, 9; Jaffé, n. 17649 and c. 7, X, 
De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; Compilatio V*, c. 1, 


De Frigidis et Maleficiatis, IV, 3; Potthast, Regesta Pontificum Romanorum, 
MCXCVIII ad MCCCIV (2 vols., Berolini: 1874-1875), n. 7832. 


41C, 2, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; Com- 
pilatio I*, c. 3, De Frigidis et Maleficiatis, IV, 16; Jaffé, n. 11866 and c. 3, X, 
De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; Compilatio II*, c. 1, 
De Frigidis et Maleficiatis, IV, 9; Jaffé, n. 14179 and c. 6, X, De Frigidis et 
Maleficiatis et Impotentia Coeundi, IV, 15; Compilatio ITI*, c. un., De Frigidis 
et Maleficiatis, IV, 11, Potthast, n. 2836. 
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invalidated a union already contracted. The canonists who 
wrote commentaries on the decretal legislation unanimously 
agreed that impotency constituted a diriment impediment.” 

It has already been demonstrated that the condition of 
impotency was considered as an impediment to a valid mar- 
riage. Now it is necessary to investigate whether the impo- 
tent condition alone constituted the impediment or whether 
definite qualifiers were established. The conclusions may be 
anticipated by saying, at this point, that in order to consti- 
tute the impediment of impotency, the condition must have 
antedated the marriage, must be permanent, and must be ab- 
solute or relative. 

In su’ eying the decretal letters previously referred to, it 
is found that with but two exceptions they are concerned with 
conditions which have their foundation in the natural consti- 
tution of the individual to such an extent that they might 
be termed congenital, i.e., they have existed from birth and 
there was no time in the life of the person when these condi- 
tions did not exist. Three cases treat of women who had a 
defect in the vagina; in two instances the vagina was so oc- 
cluded that penetration could not take place and in the third 
instance, the vagina was entirely absent. It is evident that 
these conditions had existed since birth, since nothing could 
have occurred during the lifetime of the party to account for 
these anatomical anomalies. Two other cases were concerned 
with men who were naturally frigid; this condition was uot 
acquired but something which had plagued them since birth. 

Now, turning to the two cases which were not clearly con- 
genital, one refers to the excision of the male genital organs 
by surgical procedure. This obviously occurred during the 
lifetime of the man but exactly when is unknown; it must 
have been before marriage, since his wife complained that the 

42 Hostiensis, Commentaria, lib. IV, lit. 15, c. 1, n. 1; ¢. 3,n.1; ¢.5,n.1; ¢. 
7, n. 1; Johannes Andreae, Commentaria, lib. IV, lit. 15, c. 1, n. 1; ¢. 1, n. 4; ¢. 

* 


3, n. 1; c. 3, n. 6; ¢. 5, n. 1; Panormitanus, Commentaria, lib. IV, lit. 15, ¢ 
m. 1,0: 3, m3; 0.5, 2. 3: ¢. 7, hn. 1. 
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union had never been properly consummated. There is very 
little known about the final case; the only reference is to the 
complaint of the wife that her husband was not sufficiently 
potent. No mention is made of the nature of the condition 
or whether it was congenital or acquired, but it must have 
existed at the very beginning of the marriage because the 
woman alleges that marriage relations were impossible. 

Hostiensis declares that the man, who is deprived of his 
genital organs by another’s sword, cannot contract marriage 
if this accident occurred before marriage.** All of the decre- 
talists unanimously agreed that once a marriage has been con- 
tracted, no impediment which arises thereafter can invalidate 
the union.** It was also pointed out that if a man was made 
impotent by magic or witchcraft and this condition appeared 
only subsequent to the marriage, it did not nullify it; if it 
preceded the marriage and was permanent, this condition pro- 
hibited a marriage to be contracted and nullified a marriage 
that had already been contracted.** 

In doubt as to whether the impotence preceded the marri- 
age, the greater majority of canonists seemed to incline to the 
position that it must be presumed to have been antecedent, 
since in cases of impotency, the ends of marriage (the pro- 
creation of offspring and the avoidance of fornication) cannot 
be obtained. However, Panormitanus takes a contrary view 
and states that the validity of every marriage should be 
favored and thus the impotency, in case of doubt, is to be 
presumed to have arisen after the marriage.*® 

It is definite and clear that the decretal legislation and 
decretalist writers insisted that the impotent condition ac- 


43 Summa Aurea (Lugduni, 1568), p. 315, n. 7. 


44 Hostiensis, Summa Aurea, loc. cit.; Hostiensis, Commentaria, lib. IV, lit. 
15, c. 3, n. 1; Johannes Andreae, Commentaria, lib. IV, lit. 15, c. 3, n. 1. 


45 Hostiensis, Summa Aurea, p. 315, n. 9. 


46 Panormitanus Commentaria, lib. IV, lit. 15, c. 6, n. 16; Hostiensis, Summa 
Aurea, p. 315, n. 7; Hostiensis, Commentaria, lib. IV, lit. 15, c. 6. nn. 4, 11; 
Johannes Andreae, Commentaria, lib. IV, lit. 15, c. 6, n. 4. 








48 THE JURIST 


tually antedate and exist at the time of the marriage, for it 
to prohibit a future marriage or nullify a past marriage. 

In addition to the condition’s being antecedent to the mar- 
riage, it must also be permanent in order to constitute the 
impediment of impotency. Hostiensis declares in very certain 
terms that a temporary impotence does not invalidate a mar- 
riage, but a permanent condition impedes and nullifies a 
union.** 

There is a case described in the decretal letters of a woman 
who could not participate in sexual intercourse because she 
lacked a vagina. The spouses were allowed to separate and 
subsequently this same woman had sexual relations with 
another man. The Holy See, in reconsidering the case, judged 
the prior marriage to be valid because the condition, originally 
present during the first marriage, was not permanent, since it 
could be removed without the intervention of a divine miracle 
and apart from any serious danger.*® 

The canonists of this period considered a condition to be 
permanent if there was no known cure or therapy that would 
remedy or remove the impotency. This would certainly be an 
example of absolute permanency. However, they also con- 
sidered a condition to be permanent if a known remedy was 
available but this would entail a grave danger to the life of 
the individual. If there was only a slight or remote danger of 
death, then the party should submit to the therapy and the 
condition would be only temporary. If the cure required a 
miracle or the use of illicit or immoral means, the condition 
would also be considered to be permanent.*® 

47 Summa Aurea, p. 315, n. 9; p. 317, n. 16; Commentaria, lib. IV, lit. 15, 
c. 6, n. 4. 

48C. 6, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15. 


49C. 3, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15 and the 
Glossa Ordinaria to this canon, s.v. Medicorum; C. 6, X, De Frigidis et Male- 
ficiatis et Impotentia Coeundi, IV, 15 and the Glossa Ordinaria to this canon, 
s.v. corporali periculo and s.v. non potuisses; lib. IV, lit. 15, c. 3, n. 1; ¢. 6, n. 
4; c. 6, n. 11; Hostiensis, Summa Aurea, p. 315, n. 3; p. 317, n. 16; Panormi- 
tanus, Commentaria, lib. IV, lit. 15, c. 6, n. 1; ¢. 3, nn. 1, 2; ¢. 6, nn. 1, 6, 19; 
Johannes Andreae, Commentaria, lib. IV, lit. 15, c. 3, n. 1; c. 6, n. 4. 
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Further, the decretals and decretalists differentiate between 
absolute and relative impotency. A person was considered 
absolutely impotent, if he could not have sexual relations with 
any person oi the other sex; whereas an individual was 
thought to be only relatively impotent, if he could not have 
successful physical relations with one given individual or some 
individuals but could have sexual relations with others. 

The writers of this period distinguished further between 
natural and accidental impotency and considered any condi- 
tion to be natural if it was rooted in the natural physical 
constitution of the individual. The condition was considered 
accidental if it were not accounted for by the condition at 
birth, the growth and development of the individual. They 
further subdivided accidental impotency into violent, when it 
was caused by an accident, and occult, when it was induced by 
magic or witchcraft. 

All forms of natural impotency and violent accidental im- 
potency were considered to be absolute because of their 
nature; they had no reference to specific persons. Occult 
accidental impotency, however, usually bore a definite refer- 
ence to a determined individual or group of individuals, 
thereby making it impossible to have normal marital relations 
with them. 

If a person who is impotent in an absolute manner does 
marry and the couple is allowed to separate, the impotent 
person is not permitted to remarry.™ 

So absolute were some conditions of impotency considered 
to be that if the impotent person remarried, after a previous 
permission to separate had been granted, and had sexual inter- 
course with his new spouse, it was presumed that the Church 
had been deceived, that the original condition had ceased to 


50 Hostiensis, Summa Aurea, p. 315, n. 2. 


51C. 1, X. De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; 
Hostiensis, Commentaria, lib. IV, lit. 15, c. 1, n. 1; Johannes Andreae, Com- 
mentaria, lib. IV, lit. 15, ec. 1, n. 16; Panormitanus, Commentaria, lib. IV, lit. 
a5, &. ¢. 
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be permanent, and thus it was ordered that the first marriage 
be reestablished.*” 

Only one decretal letter deals with a case of impotency 
which had been induced by magic or witchcraft.** On the 
theory that this type of impotency was caused by the commis- 
sion of sin or the intrigue of the devil, married partners were 
advised to make a general confession of all sins, to perform 
some penance, and to pray in the hope that God would be 
placated and enable them to consummate their marriage.™ 

Impotency induced by magic or witchcraft would be listed 
as an occult, accidental condition, in accordance with the 
above distinctions and would often restrict the individual only 
in his sexual relations with one person, so that he could have 
carnal relations with all others.” 

Relative impotency, at the beginning, is always presumed 
to be temporary, since every man who has reached the age of 
puberty is believed capable of performing the marital act. 
However, if the parties make a confession of their sins, per- 
form a suitable penance, cohabit for a period of three years, 
and still are unable to consummate their union, then the con- 
dition is presumed to be permanent.™® 

Some of the Canonists, e.g., Innocent, were of the opinion 
that relative impotency could not be considered or presumed 
permanent because it could be cured without the intervention 
of a miracle. At least it could be cured by the one who in- 

52Cc. 5, 6, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; 
Panormitanus, Commentaria, lib. IV. lit. 15; ¢. 1, n. 7. 


53C. 7, X. De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; Hos- 
tiensis, Commentaria, lib. IV, lit. 15, c. 7, n. 3. 


54C. 7, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; 
Hostiensis, Summa Aurea, p. 316, n. 12. 


55 Glossa Ordinaria ad c. 7, X, De Frigidis et Maleficiatis et Impotentia 
Coeundi, IV, 15, s.v. cognoscendi alias; Hostensis, Summa Aurea, p. 315, nn. 8, 
19; Panormitanus, Commentaria, lib. IV, lit. 15, ¢. 1, n. 7. 


56 Hostiensis, Commentaria, lib. IV, lit. 15, c. 6, n. 4 and ¢. 7, s.v. non po- 
terant; Hostiensis, Summa Aurea, p. 315, n. 9; Panormitanus, Commentaria, 
lib. IV, lit. 15, c. 6, n. 4. 
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duced it, but even this was not always true: that person might 
have died, have lost the art of removing it, might be unable 
or not know how to cure it, or it might have been given 
originally in food and drink, which had already been con- 
sumed.** Godfredus and Hostiensis very clearly and without 
hesitation refer to the possibility of relative impotency’s be- 
ing of a permanent character.®® 

In fine, if the impotency, caused by the commission of sin 
or induced by magic or witchcraft, precedes the marriage and 
is permanent, then the parties can be separated. Permission 
can be given to both of them to remarry and if they take ad- 
vantage of this permission and are able to consummate their 
second union, the first marriage need not be reestablished. 

There is one final item to be discussed before this section 
on the impediment is completed and that is the effect, if any, 
knowledge or ignorance of the impotent condition prior to the 
marriage might have on the validity or nullity of the 
marriage. 

What has been said above about impotency nullifying a 
marriage had direct reference to persons who were unaware of 
the physical condition at the time of the marriage and thus 
separation and remarriage was allowed. If both parties or at 
least the healthy partner knew of the condition at the time of 
the marriage and wished to contract or if, after having 
married, they wished to remain together, they may do so but 
their union cannot be called a true marriage. If they cannot 
have successful marriage relations, they should cohabit as 
brother and sister. If the potent party was unaware of the 

57 Glossa Ordinaria, ad c. 6, X, De Frigidis et Maleficiatis et Impotentia 


Coeundi, IV, 15, s.v. divinum miraculum; Hostiensis, Summa Aurea, p. 315, n. 
9; Panormitaaus, Commentaria, lib. IV, lit. 15, c. 6, n. 4 and c. 7, n. 6. 


58 Hostiensis, Summa Aurea, loc. cit.; Commentaria, lib. IV, lit. 15, c. 6, n. 4 
and c. 7, s.v. non poterant. 


59 Glossa Ordinaria, ad ec. 5, X, De Frigidis et Maleficiatis et Impotentia 
Coeundi, IV, 15, s.v. separentur et redire; Glossa Ordinaria ad c. 7, X, De 
Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15, s.v. cognoscendi alias; 
Hostiensis, Commentaria, lib. IV, lit. 15, c. 6, n. 4; Panormitanus, Commen- 
taria, lib. IV, tit. 15, c. 6, n. 6. 
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physical condition of the spouse at the time the marriage was 
contracted, he may choose whether a separation should occur 
or whether they are to remain together as brother and sister 
in common life. The potent party was always presumed to 
have been unaware of the impotent condition of the spouse 
but, if it is proved beyond doubt that he contracted with full 
knowledge, he is bound to keep his spouse as a sister.®° 

By way of summarizing the law regarding this impediment 
to marriage following Gratian and before the Council of Trent, 
it can be stated that a condition which prevents a husband 
and wife from consummating their marriage constitutes a 
diriment impediment, which impedes a future marriage or 
invalidates a former marriage provided that it is antecedent 
to the marriage, permanent, absolute or relative, unknown to 
at least the potent or healthy partner at the time of the mar- 
riage, and on the part of either the man or the woman. 


Norion oF MALE IMPOTENCY PRIOR TO THE 
CouNcIL or TRENT 


It becomes necessary, at the present juncture, to investigate 
and consider the notion of impotency, as distinct from the 
impediment, and determine what types of conditions would 
constitute impotency. The writers, during the Pre-Tridentine 
period, do not consider this question in any great detail, other 
than to state that a potent person should be able to consum- 
mate a marriage and have successful sexual relations. How- 
ever, they do not describe with any clarity in what the con- 
summation of a marriage consists. It is precisely this 
persistent void in the literature that has accounted for the 
varying and contradictory theories and opinions on the 
general subject of impotency during the past several centuries. 

Following the Epistle of St. Paul to the Ephesians, the 
writers refer to the physical consummation of a marriage as 
the “becoming of one flesh” * by the two spouses so that, if 


60 Hostiensis, Summa Aurea, p. 315, n. 6. 
61 Ephesians 5, 31. 
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the parties could not become one flesh and thus could not 
consummate their marriage, the union was declared null. 
It is clear that unity of one flesh is required for consummation 
of marriage but the decretals and decretalists do not directly 
explain its meaning or give an accurate definition. They only 
say that the role of the husband, in the consummating of the 
marriage, is more active than that of his wife.®* However, 
indirectly some idea of what is required for male impotency 
or what might constitute male impotency can be ascertained 
by an examination of the various conditions which were con- 
sidered sufficient to invalidate a marriage. 

Without examining individual texts, it might be stated, by 
way of summary, that in order for a husband to consummate 
a marriage and become one flesh with his wife, it is necessary 
and essential that he be moved by a desire for sexual inter- 
course, that he have a male organ which is erectible and apt 
for the penetration of his wife’s body—not too small, nor too 
large, nor too swollen, nor too tender, that he have at least one 
testicle and be able to emit and deposit semen within the 
body of his wife. It would seem that if any of these elements 
or any combination of them or all of them were lacking or 
deficient or any of the organs were otherwise atrophied or 
paralyzed, a condition of impotence would be considered to 
exist.™ 

62C. 1, X, De Conjugio Leprosorum, IV, 8; c. 5, X, De Frigidis et Male- 
ficiatis et Impotentia Coeundi, IV, 15; Glossa Ordinaria ad c. 5, X, De Frigidis 
et Maleficiatis et Impotentia Coeundi, s.v. Uterque iureiurando; Hostiensis, 
Summa Aurea, p. 316, n. 12; Hostiensis, Commentaria, lib. IV, tit. 15, c. 1, ¢. 5, 


n. 1 and c. 6, n. 1, s.v. per verum judicitum; Panormitanus, Commentaria, lib. 
IV, tit. 15, c. 5, n. 1. 


63 Hostiensis, Commentaria, lib. IV, tit. 15, c. 1, s.v. per verum judicium; 
Hostiensis, Summa Aurea, p. 316, n. 12. 


64C, 41, CX XVII, q. 1, and Glossa Ordinaria to this canon, s.v. in Glossa 
Ordinaria; c. 25, CXXXII, q. 7, s.v. exsecti; c. 2, X, De Frigidis et Maleficiatis 
et Impotentia Coeundi, IV, 15 and Glossa Ordinaria to this canon, s.v. im- 
potentes; c. 6, X, De Frigidis et Maleficiatis et Impotentia Coeundi, IV, 15; 
Hostiensis, Commentaria, lib. IV, tit. 15, c. 1, s.v. non potuisses, c. 1, n. 3; ©. 5, 
n. 1; c. 6, n. 7; Hostiensis, Summa Aurea, p. 315, nn. 7, 10; p. 316, nn. 11, 13, 
14; p. 317, nn. 13-16, Johannes Andreae, Commentaria, lib. IV, tit. 15, c. 5, n. 
5; c. 2, n. 4; Panormitanus, Commentaria, lib. IV, tit. 15, c. 2; ¢. 1, n. 6; ¢. 5, 
n. 2. 
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Turning our attention now to the consideration given to 
the impediment of impotency by the pre-Tridentine Theo- 
logians, we find that they discuss some new ideas which were 
evolved to give a better understanding and explanation as to 
why the condition of impotence constituted an impediment 
to marriage. 

It is stated that marriage is a contract by which each party 
transfers to the other power over his body and this power is 
to be used in the exercise of the marital rights. But if a per- 
son is impotent, he does not possess that power over his body, 
and thus he cannot transfer to another what he doesn’t 
possess himself. Also, by the marriage contract, one obliges 
himself to the rendering of the marital debt to his spouse. 
But an impotent person cannot render the marital debt and it 
is precisely because of this deficiency that he is called im- 
potent. Thus if an impotent person were allowed to contract 
a marriage, he would be binding himself to an obligation that 
he could not fulfill. 

That an impotent person cannot transfer power over his 
body to his spouse and that he cannot bind himself to an 
impossible obligation constitute the reason why the condition 
of impotency is an impediment to marriage. If a boy who 
cannot render the marital debt is unfit for marriage, so all the 
more reason exists for stating that impotent persons are less 
apt, because the inability of the boy will cease when he 
reaches the age of puberty and greater maturity.” 

Impotency impedes marriage by its very nature since the 
purposes of marriage, the procreation of children and the 
remedy for concupiscence, cannot be realized by an impotent 

65 Sancti Bonaventuri, Opera Omnia, edita ad Plurimos Codices Mss. 
Emendata Anecdotis Aucta Prolegomenis Scholiis Notisque Illustrata (8 vols., 
ad Claras Aquas [Quaracchi] prope Florentiam; Ex Typographia Collegii S. 
Bonaventurae, 1889), Tomus IV, Commentarium in Quattuor Libros Senten- 
tiarum, in IV, d. 34, a. 2, q. 1; Thomae Aquinatis, Opera Omnia (34 vols., 
Parisiis: apud Ludovicum Vives, 1871-1880), Vol. XI (1874), Commentum in 
Quattuor Libros Sententiarum Magistri Petri Lombardi, in IV, d. 34, a. 2; 


Dominicus Soto, Commentariorum in Quartum Sententiarum Tomus Secundus 
(Venetiis: apud Hieronymum Zenarium et Fratres, 1584), dist. 34, q. 1, a. 2. 








THE IMPEDIMENT OF IMPOTENCY 55 


person. It is for this reason that the impediment of im- 
potency has its origin in divine natural law and not merely in 
positive statutory law. 

St. Thomas Aquinas (c. 1226-1274) and Dominicus Soto 
(1494-1560) consider the knowledge of the impotent condition 
by the potent or healthy party prior to and at the time of 
contract to be an important and essential element. Thus if 
the potent party is aware of the impotent condition of his 
spouse, accepts it and is nevertheless willing to contract a 
marriage, such a union is valid because the potent party is 
presumed to have entered the marriage for some purpose 
other than the procreation of offspring and a remedy for con- 
cupiscence. In these circumstances, the impotent condition 
ceases to be an impediment which interdicts a marriage to be 
contracted or invalidates a marriage already contracted. If 
the potent or healthy party is not aware of the impotent con- 
dition, then this condition constitutes a diriment impedi- 
ment.®** However, in another passage Dominicus Soto con- 
cludes that natural impotency, of its very nature, constitutes 
a diriment impediment to marriage, without making any men- 
tion of the influence which knowledge or ignorance of the 
condition might have on the validity or nullity of the 
marriage.*® 

Raymond de Pennafort (c. 1235 or 1236) states that a man 
who knows himself to be frigid but nevertheless marries can- 
not separate if the potent party wishes to cohabit. If a 
healthy person marries a party whom he knows to be impotent 
and accepts the condition and consents to it, it does not seem 
that either party can sue for a divorce or a separation.® It 
would appear from this citation that Raymond de Pennafort 
also believed that knowledge or ignorance of an impotent 

66 Raymond de Pennafort, Summa (Veronae, 1774), bk. IV, tit. 16, p. 513; 
Dominicus Soto, Commentaria, d. 34, q. 1, a. 2. 

67 St. Thomas Aquinas, loc. cit.; Dominicus Soto, loc. cit. 

68 Commentaria, D. 34, q. 1, a. 2, prima conclusio. 

69 Summa, lib. IV, tit, 16, p. 517. 
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condition had great bearing and influence on the validity or 
nullity of the marriage. Yet in another reference the same 
author declared without hesitation that natural frigidity, 
which was permanent, impeded a marriage to be contracted 
and nullified a union already contracted. No mention was 
made of the effect that knowledge or ignorance of the con- 
dition might have on the validity or nullity of the marriage.” 
In a third passage, he stated that castrates and those who 
could not render the marriage debt cannot contract marriage 
and, if they do marry, they are to be separated, since the 
marriage is null.” 

In summary, the position of Raymond de Pannafort is not 
too clear but it might be said, in view of the latter passages 
and because he had previously stated that impotency, as an 
impediment, had its origin in the natural law and not merely 
in statutory law, that the predominant evidence points to this 
conclusion: he held that impotency of itself constituted an 
impediment apart from knowledge or ignorance of the im- 
potent condition. 

Since natural impotency was considered absolute, as it 
originated in the very constitution of the individual, a person 
so effected was prohibited from contracting a second marriage, 
if the original union was declared invalid, but the potent 
party was allowed to remarry after separation.” 

In addition to natural impotency, the pre-Tridentine theo- 
logians also discussed and considered accidental impotency, 
which referred, on the one hand, to cases of castration and, on 
the other hand, to conditions of impotency caused by sorcery, 
witchcraft, magic and the operation of the devil. 

During this period, very little is found in the writings of 
the theologians concerning castration as a separate and inde- 

70 Summa, lib. IV, tit. 16, p. 513. 

71 Summa, lib. IV, tit. 16, p. 515. 


72 Peter Lombard, Sententiae, d. 34, c. 2; Raymond de Pennafort, Summa, 
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pendent impediment to marriage, since most of the writers 
were considering this specific condition as an example of im- 
potency. 

Raymond de Pennafort refers to the case of a man who had 
his generative organs excised and declares that such a person 
cannot contract marriage precisely because he is incapable of 
participating in marriage relations and, if he does marry, the 
spouses are to be separated, since a true marriage does not 
exist. 

Dominicus Soto, in speaking of spaded and castrated men 
and eunuchs, thought that they could not contract a valid 
marriage because they could not deposit semen in the vagina 
of their wife and thus the two spouses could not become one 
flesh, as St. Paul required. 

Old age or advancing age in men was also considered by 
Dominicus Soto, Scotus and St. Thomas to be an accidental 
impediment to marriage, if the men were unable to emit semen 
during marriage relations and were unable to deposit it 
properly in the female vagina. Contrariwise, if the aging men 
were able to emit semen, even though they could not generate, 
they were considered to be potent and thus capable of con- 
tracting a valid marriage.” 

The writers of this period were much more impressed by and 
certain of the influence of witchcraft, magic, sorcery and the 
operation of the devil than were their confreres of earlier 
centuries. 

St. Bonaventure, who treated this particular subject at 
great length and in detail, argued that if a demon is more 
powerful, more crafty and more clever than a man and yet it 
is acknowledged that a mere man can render another person 
entirely and completely impotent by castration, by other types 
of surgery, or by the administration of ‘particular medicines, 


73 Summa, lib. IV, tit. 16, p. 515. 
74 Commentaria, d. 34, q. 1, a. 2. 
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it would seem that the devil, with divine permission, could do 
it more easily and more readily.” 

Assuming the power of witchcraft, magic and sorcery, and 
the influence of the devil to be a proven fact, these authors 
continue by stating that a true condition of impotency, re- 
sulting from one of these sources, impeded a marriage to be 
contracted and invalidated a union already contracted. The 
reason given for this conclusion was the parity between 
natural impotency and accidental impotency, since the effect 
of both was identical in that the afflicted person was unable to 
consummate his marriage. Thus the authors were coming to 
realize that the source of the impotency was not as important 
a factor as the condition of impotency itself and, for this 
reason, concluded that impotency, whatever be its cause, con- 
stituted a diriment impediment to marriage.” 

St. Raymond de Pennafort considered impotency, arising 
from witchcraft, magic, sorcery or the operation of the devil, 
to be temporary, since every man is presumed to be potent. 
But if the parties have lived together for three years and have 
tried to consummate their marriage but failed, then the con- 
dition is to be thought permanent.”® This writer was strong in 
his belief that even accidental impotency constituted an im- 
pediment to marriage since the purposes of marriage are the 
procreation of offspring and the remedy for concupiscence and 
these ends cannot be achieved when copulation is impeded.”® 

Peter Lombard, relying on the Decree of Gratian (ce. 4, 
CXXXIII, q. 1), held that, if the consummation of a marriage 
were impossible because of an accidental impotency, the 
spouses were to be counselled to make a confession of all their 
sins, to satisfy God by alms, prayers, tears, and fastings and, 

76 St. Bonaventure, Commentarium in IV, d. 34, a. 2, q. 2; St. Thomas 
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by exorcisms and other approved forms of ecclesiastical dis- 
cipline, to attempt to cure the condition. If they failed, they 
were to separate and permission was to be given to both 
parties to remarry, since their impotency was only relative 
and usually only affected sexual relations with their present 
spouse.*° 

The theologians unanimously agreed that accidental im- 
potency constituted a diriment impediment which invalidated 
marriages already contracted. No one of them made any 
reference to the effect on the marriage of the knowledge or 
ignorance of the healthy party as to the existence and extent 
of the accidental impotent condition. The probable reason is 
that it would be impossible for the healthy party to know in 
advance that an impotency, arising from witchcraft, magic, 
sorcery or the operation of the devil, did exist or would exist, 
because this could arise spontaneously, since it was not con- 
genital, organic or constitutional and, very often, the im- 
potent party himself would not know of its existence. Finally, 
such accidental impotency was presumed to be only temporary 
and quite frequently was merely a transitory condition which 
responded to therapy. 

The authors of this period, as had their predecessors, dis- 
tinguished between absolute and relative impotency and 
stated that both types constituted a diriment impediment to 
marriage. According to their analysis, natural impotency, 
including frigidity in the male and arctatio in the female, was 
always absolute in character, since it rendered impossible 
marital relations with any member of the other sex. Castra- 
tion, which was considered a form of accidental impotency, 
was also judged to be absolute since it had the same effect. 
However, impotency which was caused by witchcraft, magic, 
sorcery or by the operation of the devil was considered to be 
merely relative in character; while it usually made sexual 

80 Peter Lombard, Sententiae, d. 34, c. 3; St. Thomas Aquinas, Commentum 
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relations with a specific individual impossible, it did not rule 
out the possibility of intercourse with others. 

But malefictum was only one form of relative impotency as 
examples of other types are given. One is the case of a man 
who can have successful intercourse with a girl whose hymen 
has already been ruptured, but who cannot copulate with a 
virgin, whose hymen is still intact. There is also mention of 
instances in which a man can have sexual intercourse with a 
beautiful girl but not with a deformed or crippled girl, or of 
the situation where the male and female organs are not aptly 
proportioned.** 

The pre-Tridentine theologians also considered the possi- 
bility of the impotency’s being antecedent or subsequent to 
the marriage, and held that, in order for an impotent condi- 
tion to impede a marriage from taking place or to nullify a 
marriage that had already been contracted, it must be ante- 
cedent and actually in existence at the time of the contract. 
Subsequent impotency, even if the party in fact never con- 
summated the marriage and could not render the marital debt, 
would not invalidate a marriage. The note of antecedence 
had reference both to conditions which were absolute and to 
conditions which were merely relative.®” 

All the pre-Tridentine theologians agreed that an impotent 
condition, whether natural or accidental, could be temporary 
or permanent. The condition, however, must be permanent 
in order to constitute the impediment whereby a future mar- 
riage can be impeded or a marriage already contracted can be 
declared null and void. 

One recognized mode of proof of the temporary or perma- 
nent nature of a given condition was cohabitation over a 
period of three years. Originally, this type of proof was con- 
fined to cases of accidental impotency arising from malefice 

81§t. Thomas Aquinas, Commentum in IV, d. 34, a. 2, ad 5; Dominicus 
Soto, Commentaria, d. 34, q. 1, a. 2. 
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but, in this period, it was used also in cases of natural im- 
potency. If the parties lived together for a three year period 
and attempted assiduously to consummate their marriage but 
failed, the contributory condition was considered to be perma- 
nent and the marriage was to be dissolved by judgment of the 
church.** 

A condition was to be considered legally permanent if it 
could not be removed or cured by any known means or if 
it could be removed or cured only by resorting to a miracle, 
the intervention of the devil, an essentially sinful practice, 
or a procedure which would entail definite danger to the life 
of the individual. 

Dominicus Soto considered the case of a woman whose 
hymen was so rigid that copulation was impossible without 
prior surgery which she was unwilling to allow. He asks if 
this situation is to be considered permanent or temporary and 
replies by stating that if a possible, licit cure is available, the 
condition is to be thought temporary, even though the patient 
is unwilling or refuses to take advantage of the remedy. Thus 
the principle was established that consideration must be given 
not to the willingness or unwillingness of the person but 
rather to the objective fact of whether or not a definite cure 
existed. 

Huguccio took a different view. He stated that necessary 
surgery should be performed before marriage but if, de facto, 
the marriage was contracted without resorting to surgery, the 
union was invalid up to the time that the obstacle was re- 
moved by surgical incision and the original consent was re- 
newed either verbally or implicitly by consummating the mar- 
riage. Thus Huguccio adopted the position that a condition 
was to be considered permanent until the obstacle was actually 
removed; if a remedy existed, but the patient refused to take 

83 St. Thomas Aquinas, Commentum in IV, d. 34, a. 2; St. Bonaventure, 
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advantage of it, the condition must still be thought to be 
permanent.*® 

Huguccio also felt that a woman could not be forced to 
undergo the suggested surgery because a danger to life 
existed.** Dominicus Soto declared that the impotent person 
had an obligation of removing the impediment and should 
suffer some discomfort and even serious pain in order to 
achieve this end. Nevertheless the person is not bound to 
suffer the gravest and most serious inconvenience or pain and, 
if there is any danger to life, the obligation ceases and the 
condition is to be thought permanent.** 

A condition was also to be thought permanent if it could 
be removed only by resorting to a miracle or through the in- 
tervention of the devil, because marriage is basically a natural 
contract, even though spiritualized by sacramental effects, and 
therefore should not depend on miracles and, ultimately, it 
was wrong to use the work of demons.** 

Raymond de Pennafort proposes the case of a woman who 
could not have successful relations with her husband, leaves 
him and succeeds in having frequent intercourse with another, 
thus rendering her capable of enjoying sexual relations with 
her spouse. The author thought that, in this case, the woman 
should separate from the second man and return to her proper 
husband because she is now able to be a wife to him and the 
original condition could not be considered to be permanent, 
since, in fact, it was cured.*® 

Dominicus Soto took a different viewpoint in stating that 
even if the prior obstacle was removed, and the woman had 
become capable of rendering the marital debt to her husband, 
this had come about by resorting to extra-marital adventures, 
which are essentially sinful and can never be justified or con- 

85 Raymond de Pennafort, Summa, lib. IV, tit. 16, p. 514. 
86 Raymond de Pennafort, Summa, loc. cit. 
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doned. He held that any condition which can be cured only 
by sinful practices is to be thought permanent.” 

Accidental impotency, arising from malefice, was presumed 
to be temporary since remedies have been found in individual 
cases and since every person is presumed to be potent until 
he is proved to be impotent. However, such impotency, in 
specific instances could be considered to be permanent when 
divine aid and intervention had failed to restrict the power of 
the devil and the exorcisms of the Church had been ineffectual 
during the three years of cohabitation, which is still the 
measuring rod and criterion for judging permanency.” 

In summary, the theologians, in the period prior to the 
Council of Trent, held that impotency, either natural or acci- 
dental, absolute or relative, which existed before or at the 
time of the marriage and which was permanent, constituted a 
diriment or invalidating impediment, which prohibited a 
future marriage or nullified a union that had already been 
contracted. 

In discussing the notion of impotency as distinct from the 
impediment, the theologians of this period held that marriage 
was a contract by reason of which each spouse was bound to 
render the marital debt to the other and transfer to the other 
rights over his body for the purpose of sexual intercourse. 
Thus it would naturally follow that a person who could not 
cooperate in marital relations could not render the debitum, 
could not transfer rights for acts that he could not perform 
and, for this reason, must be classified as impotent. During 
this era, the notion of potency had a definite relationship to 
one’s ability to consummate a marriage.*” * 

A boy under fourteen years of age was considered to be in- 
capable of entering marriage because his generative and sexual 
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organs were not sufficiently developed to allow him to have 
true sexual intercourse with anyone. This ineptness was con- 
sidered to continue until he reached the age of fourteen years, 
when he would be presumed to have proper development and 
maturation.** 

Dominicus Soto in his treatise carefully and correctly dis- 
tinguished between the inability to copulate and the inability 
to generate. He states the former is an impediment to mar- 
riage but the latter, being equivalent to a mere sterility, would 
not invalidate the contract.” 

In describing the respective roles of man and woman with 
reference to sexual intercourse, St. Thomas allocated an active 
role to the husband and a more passive, receptive role to the 
wife. 

Dominicus Soto listed all conditions of natural impotency 
under the generic title of frigidity and stated that all such 
conditions could be reduced to three categories: first, the con- 
dition which arises from insufficient age and imperfect sexual 
development; secondly, that which comes from a privation of 
organs or the inept disposition of these organs; and thirdly, 
that which is caused by some obstacle or impediment to suit- 
able semination.®® 

The authors declared that semination was absolutely re- 
quired for true consummation, since spouses could only be- 
come one flesh with each other by receiving the semen of the 
others. It was commonly believed by the pre-Tridentine theo- 
logians that there was a process of semination on the part of 
the woman which was analogous to male semination.” 
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Thus, spaded and castrated men and eunuchs were con- 
sidered incapable of contracting a valid marriage if they could 
not seminate within the vagina. The condition of these three 
types is identical in that they all lack testicles but they differ 
in respect to the manner in which they suffered the depriva- 
tion. Castrates were considered to be those who were born 
without testicles; spaded individuals were considered to have 
suffered the loss of their testicles through violence; eunuchs 
included only those men who were deliberately deprived of 
testicles by masters who wished them to serve their wives. 
The sources also mention a fourth class as described in the 
Book of Deuteronomy (Chapter 23, verse 1), that have 
bruised and crushed testicles.*® 

Sylvestrinus apparently held that a spaded person could 
validly marry even though he had no testicles provided that 
he had a male organ which could be erected because he could 
arouse his wife and satisfy her. Dominicus Soto, quoting 
Panormitanus, rejected this opinion, since semination, which 
was essential and important, could not be effected.®® 

In addition to the complete absence of semination, Domini- 
cus Soto also lists, under the title of frigidity, the condition 
of a man who could seminate but, because of premature ejacu- 
lation, could not deposit the semen in the vagina and the 
conditions, found in old or sick men, where there is power to 
seminate but no ability to experience an erection of the male 
organ.'” 

It is to be noted that no one of the authors attempts to 
describe the nature and composite of this semen, which was so 
necessary and essential for copulation or the source from 
which the semen emanated or in which site it was manu- 
factured. The answer probably lies in the fact that medical 
and scientific knowledge at this time was so little developed 
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that these matters could not be properly investigated or suc- 
cessfully pursued. 

One final remark might be made that the organs of the male 
and female should be properly proportioned one to the other 
so that the vagina could readily receive the erect male 
organ.’° 

From the study of the theological writings of the Pre- 
Tridentine period, it can be concluded that for a man to be 
considered potent, he must have a male organ which is prop- 
erly proportioned to the vagina of his spouse, capable of erec- 
tion and of penetrating the vagina. He must have at least 
one testicle, be able to seminate, and this semen must be 
deposited in the vagina and in no other place. All these re- 
quirements must be simultaneously verified and any condi- 
tion which interferes with or acts as an obstacle to the achieve- 
ment of any one or any combination of or all of the above 
mentioned will constitute a condition of impotency. If it 
existed at the time of the marriage and was permanent, it 
would impede any future marriage or nullify a union which 
had already been contracted. 


Pau V. Harrineoton, J.C.L. 
Boston, MASSACHUSETTS 
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USE OF THE JUDICIAL PROCEDURE OF 
CANONS 1990-1992 


N SPITE of its great importance and frequent use, the 
summary judicial process of canons 1990-1992 is rather 
inadequately treated in most manuals of procedure, cer- 

tainly in comparison with the treatment given to the ordinary 
trial.t This neglect makes it all the more difficult for Or- 
dinaries and their delegates to determine whether the in- 
dividual matrimonial case, based upon one of the impedi- 
ments listed in canon 1990, may lawfully be solved in the 
summary or simplified process. 

The present article is concerned with only one limited area 
and is an attempt to establish that the summary procedure 
may be followed in one specific type of case. The case to be 
considered is the nullity of a marriage between a Catholic 
and a Jew, when the dispensation from the impediment of dis- 
parity of cult was granted without authority. 

The question, then, is whether the Ordinary (or his dele- 
gate) > may decide such a case in accordance with the pro- 
visions of canons 1990-1992, without reference to the ordinary 
trial before the collegiate tribunal. Needless to say, this is a 
limited problem and no attempt will be made to extend the 

1 Lega, Commentarius in Iudicia Ecclesiastica (3 vols., 2. ed. curante Vic- 
torio Bartocetti, Roma: Azienda Libraria Cattolica Italiana, 1950), III, 229*- 
233*; Benedetti, Ordo Iudicialis Processus Canonicit Super Nullitate Matri- 
mon Instruendi (2. ed., Taurini: Marietti, 1938), pp. 130-133; Torre, Pro- 
cessus Matrimonialis (3. ed., Neapoli: M. d’Auria, 1956), pp. 493-501; Cap- 
pello, Praxis Processualis (Taurini-Romae: Marietti, 1940), pp. 112-117. 

There is, however, a thorough treatment in Doheny, Canonical Procedure in 
Matrimonial Cases, Vol. II, Informal Procedure (Milwaukee: Bruce, 1944), pp. 
3-183. Cf. also Kennedy, The Special Matrimonial Process in Cases of Evi- 
dent Nullity, The Catholic University of America Canon Law Studies, n. 93 
(Washington, D. C., 1935). 
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comprehension of canon 1990 in the least. There is, however, 
the possibility that this brief treatment may suggest other 
cases properly settled according to the summary procedure. 


PRELIMINARY OBSERVATIONS 


Before the consideration of the precise case envisioned, 
certain preliminary observations are in order. 

There is no question but that the list of impediments in 
canon 1990 is exclusive and exhaustive; the nullity of mar- 
riage on account of other impediments or grounds may not 
be declared in the summary process. This is evident from the 
canon and from authentic interpretation.®? On the other 
hand, the terms of the canon should not be further restricted 
or reduced to less than their clear meaning, merely out of a 
fear that a large number of matrimonial cases would be sum- 
marily decided.* 

In the United States, a country with a large proportion of 
the unbaptized and of baptized non-Catholics, and with a 
fairly well developed system of ecclesiastical tribunals, it 
must be expected that a considerable number of cases pre- 
sented to the judicial authority of the Church will involve, 
for example, ligamen and disparity of cult, both among the 
impediments enumerated in canon 1990. The proportion of 
the “excepted” or summary cases to those heard according to 
the ordinary procedure may be expected to decline as tri- 
bunals acquire a greater facility in handling the solemnities of 
the ordinary trial, but the absolute number of summary cases 
will remain large as long as lax views concerning Baptism, 
divorce, and remarriage are common outside the Church. 

It is of course a grave abuse for an Ordinary to decide un- 
der the terms of canon 1990 matrimonial cases which are not 
listed in that canon.’ Yet it seems equally abusive, this time 


3P.C.I., December 6, 1943 
4 Cf. can. 18. 
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of the rights of petitioners, to insist upon the ordinary pro- 
cedure, with its solemnities, appeal, and almost necessary 
delays, if the case under consideration may legitimately be 
solved according to the summary procedure. For this reason 
it is worthwhile to explore the possibility of deciding the 
specific case mentioned above as a “1990 case.” 

It is necessary, moreover, to make a second preliminary ob- 
servation: Nothing suggested or urged below should be taken 
as an argument that all cases of the kind referred to may be 
decided summarily. On the contrary, one may never say that 
all cases involving any one of the seven impediments enumer- 
ated in canon 1990 may follow the exceptional procedure. 
Each case must be considered on its merits and the ordinary 
procedure must be employed if any of the conditions of canon 
1990 is not fulfilled.® 

What is said hereafter is intended to show this: that the 
particular case in question—a Catholic-Jewish marriage with 
a dispensation granted without.authority—is not by its nature 
excluded from consideration and decision according to canon 
1990. Or, in other words, cases of this specific type may be 
decided in a summary process, all other things being con- 
sidered. 


BACKGROUND OF THE “ JEWISH DISPARITY CASE” 


In order to show how cases of this kind may arise in 
practice, the background may be briefly described. 

During the period before the Code of Canon Law, local 
Ordinaries in the United States had certain delegated powers 
to dispense from the diriment impediment of disparity of 
cult.‘ There was, however, a restrictive clause in the faculty, 
limiting the power of the local Ordinaries: excepto tamen cum 
viro vel muliere Judaeis, nisi sit periculum in mora... 2 


6 Provida, loc. cit. 
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On May 18, 1918, the day before the new Code was to obtain 
the force of law, the old faculties ceased and the restrictive 
clause just mentioned was omitted from the new faculty to 
dispense from the impediment of disparity of cult. Two other 
pertinent restrictions, however, were added: 


[1] ...Si petitio dispensationis ad 8. Sedem missa sit et urgens 
necessitas dispensandi supervenerit, pendente recursu... [2] 
Ordinarius prae oculis semper habeat . . . clausulas apponi so- 
litas in matrimoniis cum hebraeis . . .® 


The first of these phrases was removed by a decree of 
August 2, 1918, because of the conditions existing during 
World War I, but the second remained in effect.’® It referred 
to the conditions regularly imposed by the Holy See in cases 
where the dispensation was sought for marriage with a Jewish 
person: special proof of the freedom to marry of the Jewish 
person, absence of any danger that the male children would 
be circumcised, and (in places where a civil ceremony was re- 
quired) avoidance of any superstitious matrimonial rite.” 

Thus, during the period immediately following the Code, 
local Ordinaries in the United States possessed the faculty to 
dispense from the impediment of disparity of cult even in the 
case of marriage with a Jewish person.” In 1923, however, 
the present arrangement of issuing quinquennial faculties 
through the Sacred Consistorial Congregation was made effec- 
tive, with formulae of faculties dated March 17, 1922."* 

The new faculty to dispense from the impediment of dis- 


9S. C. Consist., decr. Proxima sacra Pentecostes die—AAS, X (1918), 190-192. 
10S. C. Consist., deer —AAS, X (1918), 363-364. 
11 Gasparri, Tractatus Canonicus de Matrimonio (2 vols., 2. ed., Romae, 


1932), I, 359, n. 391; cf. Bouscaren-O’Connor, The Canon Law Digest (Mil- 
waukee: Bruce, 1934- ), I, 181 (hereafter cited as Digest). 


12 The faculties were confirmed or renewed by various decrees, e.g., S. C. 
Consist., decr. March 4, 1919—AAS, XI (1919), 120; decr. March 7, 1921—AAS, 
XIII (1921), 134. 


13 Pius XI, motu propr. Post datam instructionem, April 20, 1923—AAS, XV 
(1923), 193-194. 
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parity of cult included once again the restrictive clause, 
namely, excepto tamen casu matrimonii cum parte iudaica. 

. J* It is thus from this time that the practical possibility 
arises of marriages null on account of a dispensation invalidly 
conceded by a local Ordinary or his subdelegate.” For pur- 
poses of clarity the entire faculty in question may be quoted: 


To dispense, for just and grave reasons, their own subjects 
even outside their territory, and other persons within it, from 
the impediment of disparity of cult (except for a marriage with 
a Jew or a Mohammedan), when this can be done without ir- 
reverence to the Creator, and when it has been found impos- 
sible before the marriage to deter the Catholic party from it; 
provided that the promises have been regularly made according 
to canon 1061, § 2, under the conditions required by the Church, 
and provided the Ordinary himself be morally certain of their 
fulfillment, to wit: on the part of the unbaptized party, the 
promise to remove the danger of perversion from the Catholic, 
and, on the part of both, the promise to baptize and educate all 
the children of both sexes in the holiness of the Catholic faith. 
Moreover, the Catholic party should be informed of his or her 
obligation to use prudent measures to convert the other party 
to the Catholic faith.’¢ 


14 Beste, Introductio in Codicem (3. ed., Collegeville, Minn.: St. John’s Ab- 
bey Press, 1946), p. 997. 


15 Similar cases may arise in which such dispensations were granted without 
authority prior to the Code, but the practical significance of this becomes less 
as time goes on. 


16 Digest, I, 62-63. Latin text from Beste, op. cit., pp. 997-998: “ Dispensandi, 
iustis gravibusque accedentibus causis, cum subditis etiam extra territorium, 
aut non subditis intra limites proprii territorii, super impedimento disparitatis 
cultus (excepto tamen casu matrimonii cum parte iudaica aut mahumetana) ; 
quatenus sine contumelia Creatoris id fieri possit et ante nuptias pars non 
baptizata ad veram religionem adduci aut catholica ab ipsis nuptiis absterreri 
nequiverit, dummodo prius regulariter, ad praescriptum Cod. I. C. can. 1061, 
§ 2, cautum omnino sit conditionibus ab Ecclesia requisitis, et ipse R. P. D. 
Ordinarius moraliter certus sit easdem impletum iri, scilicet: ex parte nup- 
turientis non baptizati de amovendo a parte catholica perversionis periculo et 
ab utroque contrahente de universa prole utriusque sexus in catholicae re- 
ligionis sanctitate omnino baptizanda et educanda; declarata insuper parti 
catholicae obligatione, qua tenetur, prudenter curandi conversionem coniugis 
ad fidem catholicam.” 





a THE JURIST 


This faculty was regularly renewed in these words.’ On 
July 1, 1946, however, the restrictive clause was suppressed 
with regard to marriages to be contracted with a Jewish per- 
son, and the local Ordinaries of the United States were in- 
formed that they were able to dispense even when the non- 
Catholic party is Jewish, “saving the special precautions 
which should be taken in all such cases.” ** The faculty is in 
effect at the present time and reads as above, with the single 
omission of the words “a Jew or.” *® 

(Since this article is not concerned with the question of 
marriages between Catholics and Mohammedans, no further 
reference to this other aspect of the matter will be made. It 
is enough to note that the restrictive clause in the faculties of 
local Ordinaries with regard to marriage with a Mohammedan 
remains in effect up to the present time.) 


INTERPRETATION OF THE RESTRICTIVE CLAUSE 


During the period which ended on July 1, 1946, it was clear 
enough that a restrictive clause existed limiting the power 
of local Ordinaries in the United States in dispensing from 
the impediment of disparity of cult, as already described. 
Any dispensations granted in virtue of the faculty but in 
violation of the limitation were simply invalid. The meaning 
of the expression excepto . . . casu is not in doubt in any way: 
it excludes the case mentioned from the delegated power of 
those possessing the faculty.*® Unless they had the power 
from some source other than the faculty in question, their act 
of dispensation was invalid. 

17 Digest, II, 31. 

18 Letter of the Apostolic Delegate in the United States of America, May 19, 
1946—Digest, III, 40. 


19For the changed text of the faculty, see Digest, II, 42; for the latest 
(1954) text, see Digest, IV, 71. 


20 Can. 67 compared with can. 66, §1. Can. 68 is not applicable, since no 
doubt as to the meaning of excepto has been raised. The question is not 
whether the clause is invalidating, but rather whether certain classes of Jewish 
persons are included in its comprehension. 
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Nevertheless there was some dispute concerning the mean- 
ing of the words cum parte iudaica. Did this include all 
Jewish persons or only some? And because of a measure of 
confusion and controversy over the meaning of the “ Jewish 
party ” in the restrictive clause, many local Ordinaries and 
their subdelegates did in fact grant the dispensation at times. 

Arguing that the restrictive clause referred to a Jew in the 
sense of an adherent of the Jewish religion, these authorities 
granted the dispensation if they were satisfied that the person 
was not a “practicing Jew” or a “religious Jew” in any 
strict sense. Moreover, it was not unknown as a curial and 
parochial practice to suggest that the Jewish person desirous 
of marrying a Catholic should simply sign a statement ad- 
mitting that he or she did not practice Judaism or renouncing 
the practice of the Jewish religion. With such a statement in 
hand, many local Ordinaries and their subdelegates were 
satisfied that the person was not a Jew in the sense of the 
restrictive clause; they then proceeded to grant the dispensa- 
tion from the impediment as if the person were not a Jew, the 
other requirements of law being observed. 

The practice differed from place to place in the United 
States inasmuch as the argument referred to above did not 
satisfy all local Ordinaries or curias.*' The actual situation 
prior to 1943, when the Holy Office issued a reply on the sub- 
ject,” was later described by a Tribunal in these words: 


] 


The curial practice in the United States was not uniform in 
regard to the interpretation of faculty n. 3 of the Quinquennial 
Faculties of 1939. It is a well known fact that many Ordinaries 
and their delegates accepted professed adherence to Orthodox 
Judaism as the determining factor and granted dispensations in 
virtue of faculty n. 3 in cases which involved professing Re- 
formed Jews and nonpracticing Jews. It would seem that these 
Ordinaries felt justified on the ground that their Quinquennial 
Faculties are habitual faculties, which are considered as privi- 


21 Cf. S.C.S.0ff., decr. July 12, 1882—Collectanea S. C. de Prop. Fide (2 vols., 
Romae, 1907), II, n. 1572. 


22$.CS.0ff., July 7, 19483—Digest, III, 420. 
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leges beyond the law (can. 66, § 1) and in case of doubt are to 
be given a broad interpretation (can. 50). Some other Ordi- 
naries indeed acted more cautiously and referred such cases to 
the Apostolic Delegate,?* but it cannot be said that such was 
the general rule because no general instruction was given in this 
matter by the Holy See or the Apostolic Delegate.** 


On July 7, 1943, as mentioned above, the question was 
settled in practice by a reply of the Holy Office to the Arch- 
bishop of San Antonio. In effect, the reply stated that the 
restrictive clause in the faculty referred to “all Jews in- 
discriminately, by the simple fact of their Jewish origin, even 
though they have abandoned or never followed the observance 
of their religion”; the restriction of the faculty, according to 
the reply, did not refer merely to “ those who, whatever their 
origin, profess the Jewish religion.” *° 

It may be assumed that, once this reply had come to their 
attention, local Ordinaries in the United States ceased grant- 
ing the dispensation to Catholics for marriage with persons of 
Jewish origin, and rather referred such petitions to the Holy 
Office or to the Apostolic Delegate. With regard to the many 
marriages contracted during the preceding two decades with a 
dispensation granted in spite of the restrictive clause, an 
action for a declaration of nullity is possible, on the grounds 
of the undispensed diriment impediment of disparity of cult. 


Proor or NULLITY 


For such a declaration of nullity, whatever procedure is 
followed, it is necessary that there be proof (1) that the im- 
pediment existed at the time of the marriage; and (2) that 
no dispensation from the impediment was granted. The pre- 
cise issue is: May a declaration of nullity be made according 
to the norms of canons 1990-1992 without resorting to the 

23 [The faculties of the Apostolic Delegate did not contain the restrictive 
clause; cf. Digest, I, 181.] 

24 Digest, III, 426. 
25 Digest, III, 420. 
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ordinary trial, wren a dispensation has in fact been issued, 
but issued invalidly? 

With regard to the first matter to be proved, the so-called 
Jewish disparity case offers no greater difficulty than other 
cases introduced on the grounds of this impediment. It is 
necessary to establish that one party was unbaptized and the 
other a person baptized in the Catholic Church or converted 
to the Church from heresy or schism.” 

The latter point, the subjection of the Catholic party and 
thus of the marriage contract to the diriment impediment of 
canon 1070 § 1, is ordinarily susceptible of documentary proof 
from baptismal registers. Failing this, it may be established 
by sworn depositions of witnesses. 

Proof of the negative fact, the lack of Baptism on the part 
of the Jewish person, must be attained in the case under con- 
sideration from the same sources as in other cases of disparity 
of cult: the examination of church records if the unbaptized 
person or his family have ever been associated with any 
Christian church, even by attendance at services; the testi- 
mony of witnesses before an ecclesiastical judge or, if at all 
possible, at least before an ecclesiastical notary; ** the state- 
ment of the unbaptized person, and the like.”* 

If the person who is asserted to be unbaptized is Jewish, as 
in the specific case in question, it is all the easier to prove the 
lack of Baptism. In most instances a person of Jewish back- 
ground, whether a practicing Jew or not, will never have been 
in circumstances where the possibility of Christian Baptism 
would arise. 

It is necessary to insist that the specific ground for assert- 
ing nullity in the case is precisely the diriment impediment of 
canon 1070 $1, that is, the undispensed impediment of dis- 
parity of cult. As such, the case properly comes under the 


26 Can. 1070, $1. 
27 Doheny, Canonical Procedure, II, 17. 


28 Doheny, op. cit., II, 57-59. 
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exception of canon 1990, since this impediment is listed in 
that canon. 

It would be erroneous to exclude this case from considera- 
tion in summary process merely because “invalidity of dis- 
pensation” is not found in canon 1990 as a basis for a declara- 
tion of nullity. Although in the case being considered the 
invalidity of a dispensation must be proved, the principal 
issue and the ground of nullity is disparity of cult. In other 
words, the impediment is the reason for the invalidity of the 
marriage and the impediment is named in canon 1990. 

The second element of the proof, that the existing impedi- 
ment remained undispensed at the time of the marriage con- 
tract, must now be considered, to see whether in this case such 
a matter may be determined without an ordinary or formal 
trial before a collegiate tribunal. 


INVALIDITY OF THE DISPENSATION 


Canon 1990 requires that, in addition to the proof of the 
presence of the impediment, there be equal certitude that no 
dispensation was given.”® This may be taken to mean that, 
just as the existence of the impediment must be proved “ from 
a certain and authentic document,” *° so the absence of any 
dispensation from the existing impediment must be similarly 
established. Yet the par certitudo, needed with regard to the 
absence of dispensation, has been authentically interpreted as 
satisfied by legitimate sources of proof other than certain and 
authentic documents.*! These would include, for example, 
witnesses ** and presumptions.** 

In the case under consideration it is supposed that a dis- 
pensation was in fact granted in spite of the limitation in the 

29“. . simulque pari certitudine apparuerit dispensationem super his im- 
pedimentis datam non esse .. .” 

30“. . ex certo et authentico documento . . .” 
31P.C1., June 16, 1931—AAS, XXIII (1931), 353. 
32 Canons 1743, 1789-1791. 


33 Canons 1825-1828. 
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faculty. It is obviously necessary to prove that this dispensa- 
tion was invalid, as granted by one not possessing the neces- 
sary power. Apart from this dispensation, however, some 
consideration must be given to the possibility of an additional 
dispensation or of a subsequent sanation of the marriage. 

Matters requiring investigation include the possible use by 
the local Ordinary of his power derived from canon 81 or 
other canons,” a possible petition for and grant of a dispensa- 
tion by the Apostolic Delegate,® and the like. It is not en- 
tirely unlikely that a convalidatio with a new (and valid) 
dispensation or a sanation might have taken place when it 
became evident, after the reply of the Holy Office in 1943,*° 
that the original dispensations in these cases were not valid. 

Inquiry concerning a second dispensation or a sanation need 
not differ from the inquiry regularly instituted concerning the 
absence of a dispensation in any other case according to the 
summary procedure. The examination of records in parochial 
and curial archives should readily indicate whether any such 
additional dispensation or sanation was ever granted, apart 
from the dispensation which is asserted to be invalid.” 

The very nature of the particular case in question makes 
this inquiry comparatively simple. If, after the reply given 
in 1943 by the Holy Office, action was taken in the particular 
diocese to remedy the situation with regard to such marriages, 
this fact should be clearly indicated in the appropriate dio- 
cesan and parochial registers. It should be, moreover, well 
known to the curial officials of any diocese where in practice 
such dispensations were granted in spite of the restrictive 
clause. 

Outside of this possibility, which is easily eliminated by the 
inquiry usual in these cases, the likelihood of any additional 
dispensation or of a sanation is slight indeed. Dispensations 


34 E.g., can. 1043. 
35 Cf. supra, footnote n. 23. 
36 Cf. supra, footnote n. 22. 


37 Cf. Doheny, Canonical Procedure, II, 19-28. 
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for marriages with non-practicing Jewish persons were 
granted precisely in view of the conviction, however errone- 
ous, that this could be done validly. There would be no 
reason for any additional petition or concession, as long as the 
original dispensation was thought to be valid. Even this 
remote possibility, however, may be ruled out by the regular 
investigation of records, as well as through the testimony of 
witnesses. 


“ DISPENSATIONEM ... DATAM NON Esse” 


In the usual case decided under the terms of canon 1990, 
the absence of dispensation from the impediment in question 
is established in the manner already indicated, by examining 
records, questioning witnesses, etc. In the specific case under 
consideration, the situation is somewhat different. It is cer- 
tain that an attempt was made to exercise the dispensing 
power; the problem is whether this act was valid. May this 
absence of dispensation on account of invalidity be proved in 
the summary procedure without resorting to an ordinary trial? 

Canon 1990, in referring to this second element to be proved, 
requires certitude that “a dispensation from these impedi- 
ments was not given.” *® This is equally true of the impedi- 
ment of disparity of cult and of the other impediments 
enumerated in the canon, with the exception of ligamen. 

An invalid dispensation is no dispensation. It has no 
juridic value, it affects in no way the binding force of the im- 
pediment which it attempts to remove. Dispensations in- 
validly conceded may be considered pro infectis,*® as not done 
or as not given. 

It may therefore be argued that proof of the invalidity of a 
dispensation is substantially the same as proof that “a dis- 
pensation ... was not given.” If this is true, proof of the 
invalidity of the dispensation in the case of the marriage with 
a@ non-practicing Jew may be determined according to the 
procedure of canon 1990: The (negative) fact to be proved is 


38“. | . dispensationem super his impedimentis datam non esse. . .” 


39 Cf. reg. 64, R.J., in VI’. 
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the same as the second element mentioned by the canon, in 
the clause dispensationem ... datam non esse. 

The legislator makes no further distinction, nor should we. 
The law in no way excludes the possibility, all other things 
being equal, that the lack of dispensation be established by 
way of proof that the attempted dispensation was invalid. 

To introduce such a distinction or to exclude from the 
summary procedure all cases involving an invalid dispensation 
seems to offend against the fundamental right of actores to 
expeditious judicial remedies.*® The law provides a judicial 
procedure for the excepted cases of canon 1990; these are 
severely limited in number, but should not be further reduced, 
to the detriment of parties seeking a declaration of nullity. 

If in fact some distinction is to be made between a “ dis- 
pensation not granted” and an “invalid dispensation” for 
the purpose of deciding whether the summary procedure may 
be employed, it would have to be on the basis that the in- 
validity of dispensation is so difficult to prove as to be ex- 
cluded from the summary procedure. There seems to be no 
reason to hold this. 

In the case being considered, the factual proof of the in- 
validity of the dispensation involving the Jewish person is not 
difficult, certainly no more difficult than proof of the com- 
plete absence of any act of dispensation. The proof consists 
of establishing that the attempted dispensation was granted 
(from the document), that the power to dispense was not in 
the faculties of the grantor at the time (from the document 
of the Holy See conceding the faculties), that the case in 
question falls under the restriction (proof of the Jewish 
character of the unbaptized person, as described before), and 
that no other dispensation or sanation can be found (as just 
explained). 

It is not possible to include this case under the terms of 
canon 1990 merely because it is susceptible of rather simple 


40 Cf. can. 1620. Ottaviani, Institutiones Juris Publici Ecclesiastici (2 vols., 
3. ed., Romae: Typis Polyglottis Vaticanis, 1947-1948), I, n. 54. 
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proof from certain and authentic documents. As is evident, 
cases involving impediments to marriage other than those 
listed in canon 1990 may not be settled summarily even 
though they may be proved as easily as or more easily than 
the ones enumerated.‘ Yet the case in question is included 
in the canon; it is a ease of nullity by reason of the undis- 
pensed impediment of disparity of cult. Unless the element 
of proving invalidity of dispensation is considerably more 
difficult than proving absence of any attempt at dispensation, 
there is no reason to exclude the present case from the sum- 
mary procedure. 


REPLIES OF THE Hoty OFFICE 


The position urged above may be supported by certain re- 
plies from the Supreme Sacred Congregation of the Holy 
Office. These, while not touching upon the case in question, 
clearly allow the use of the summary procedure even though 
the invalidity of a dispensation must be established as one 
element of the case. 

Prior to the publication of the Code, this question was 
raised with regard to dispensations (from the impediment of 
disparity of cult) asserted to be invalid because of the lack of 
cautiones. On June 21, 1912, th Holy Office replied that the 
Ordinary was able to declare the nullity of such marriages, 
namely, when it could be proved that the cautiones were not 
sought or given.** 

In decisions subsequent to the Code, the Holy Office has 
stated this even more definitely. On June 8, 1932, the Congrega- 
tion answered negatively to the question: ‘‘ Whether a dispen- 
sation from disparity of cult granted by one who has power from 
the Holy See, and obtained by only one of the parties, namely 
the Catholic party, when the cautiones were not asked or were 
refused, is valid.” Then, in answer to the question whether 
the Ordinary himself was able to declare the nullity of the 
marriage “ ad normam Can. 1990,” the Congregation declared: 


41 P.C.I., December 6, 1943—AAS, XXXVI (1944), 94. 
42 Fontes, n. 1298; AAS, IV (1912), 443. 
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In the affirmative, provided that, according to the mind of 
Canon 1990, it is entirely clear from a certain and authentic 
document subject to no contradiction or exception that the pre- 
scribed cautiones either were not asked or were refused.** 


Another reply, to the same effect, was given by the Holy 
Office on May 10, 1941. Here the asserted invalidity involved 
the additional problem of possible implicit cautiones on the 
part of the Catholic petitioner for the dispensation from the 
impediment of disparity of cult. First of all, the Congrega- 
tion stated that such marriages were invalid if only the non- 
Catholic gave the cautiones, unless the Catholic party “ gave 
the cautiones at least implicitly.” Then the procedure for a 


declaration of nullity was considered: 


Whether such cases for the nullity of marriage are to be 
handled according to canons 1990-1992, or before a collegiate 
tribunal according to the ordinary procedure. 

In the negative to the first part; in the affirmative to the sec- 
ond, unless in a particular case it is certain that the conditions 
required by canon 1990 are fulfilled.** 


It will be noted that the answer was negative, but that the 
Holy Office still permitted the use of the summary process if 
the conditions were fulfilled in a particular case. In other 
words, although the case proposed for solution was much more 
complicated than those in the two preceding replies—involv- 
ing not the complete absence of cautiones but rather acknowl- 


43“ |. utrum matrimonii ex hoc capite nullitatem per se ipse Ordinarius ad 
normam Can. 1990 I. C. declarare valeat? ... Affirmative, dummodo, ad men- 
tem Canonis 1990, ex certo et authentico documento quod nulli contradictioni 
vel exceptioni obnoxium sit, omnino constet de non requisitis aut de denegatis 
praescriptis cautionibus ”—Sylloge Praecipuorum Documentorum Recentium 

. ad Usum Missioniariorum (Romae: Typis Polyglottis Vaticanis, 1939), n. 
172; Digest, II, 291. 

44“. |. utrum tractandae sint tales causae nullitatis matrimonii ad normam 
cann. 1990-1992 C.I.C., an coram tribunali collegiali ad ordinarium tramitem 
iuris . . . Negative ad primam partem, Affirmative ad secundam, nisi in casu 
particulari certo constet de requisitis in can. 1990; et ad mentem”—AAS, 
XXXIII (1941), 294. (The mens expressed by the Sacred Congregation was 
not concerned with the question of procedure.) 
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edged cautiones by the non-Catholic and the absence of even 
implicit cautiones on the part of the Catholic—the Congre- 
gation still envisioned particular cases where the summary 
procedure would suffice. 

Several conclusions may be drawn from these replies of the 
Holy Office, which, it may be added, is competent both as to 
matters involved in any disparity of cult case ** and as to the 
norms of procedure to be observed by inferior tribunals in 
these cases: *° 

(1) Certainly no matrimonial case, otherwise included in 
canon 1990, need be remanded to ordinary trial before a col- 
legiate tribunal merely because proof of invalidity of a dis- 
pensation from the impediment of disparity of cult is needed. 

(2) The judgment whether such cases may be settled sum- 
marily or not must be based on the fulfillment or nonfulfill- 
ment of the conditions of canon 1990. This must be settled 
in each particular case, based upon whatever grounds, that is 
offered for a declaration of nullity in summary process. This 
is true if no dispensation or even attempt at dispensation was 
made; it is likewise true if the dispensation in question is 
asserted to be invalid or no dispensation. 

(3) The replies of the Holy Office are concerned with dis- 
pensations invalid because of a defect in the cautiones. It 
may be argued that if this considerably more complex matter 
may at times be settled through the use of the summary pro- 
cedure, the case with which this article is concerned surely 
may be so considered. In the case of the “ Jewish disparity ” 
dispensation, the facts are ordinarily susceptible of simple 
documentary proof, as already indicated. In itself, it is less 
difficult to prove than is the absenve of cautiones, and it 
should not be excluded from the summary process. 


TEACHING OF COMMENTATORS 


Unfortunately, the precise matter in question is not treated 
by any large number of authors. Two may be mentioned who 
45 Can. 247, $3. 
46 Can. 1555, § 1. 
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deal with the matter chiefly in terms of the above replies of 
the Holy Office, and a third goes on to apply this to the in- 
valid dispensation in the case of marriage with a Jewish 
person. 

Payen proposes the question whether, in the use of canon 
1990, a dispensation certainly not given is the equivalent of a 
dispensation certainly invalid. He gives a twofold answer 
and argument: 


1. This is certainly to be affirmed [i.e., that the invalid dis- 
pensation and the dispensation not given are the same for the 
purposes of canon 1990], if “ the dispensation from the impedi- 
ment of disparity of cult was imparted by one having power 
from the Holy See” to prospective spouses outside of the 
danger of death, “the prescribed cautiones not having been 
asked or having been refused.” 

2. This is probably to be affirmed in other cases, provided it 
igs most certainly proved that the dispensation was invalid. 
For, in the removal of a diriment impediment, a dispensation 
certainly invalid has no more value than a dispensation cer- 
tainly not granted. In either case, it is equally certain that the 
impediment, standing in the way of validity, had remained up 
to the celebration of the marriage. And in this case canon 1990 
requires that it be made clear that the dispensation was not 
given.*? 


This argument of Payen, who wrote in 1928, was followed 
by Kennedy, who wrote in 1935. The latter likewise admitted 
the use of the summary process even though the invalidity 
of a dispensation was an element of the proof: 


47 “1° Certe affirmandum est, si ‘dispensatio super impedimento disparitatis 
cultus, ab habente a Sancta Sede potestatem, non requisitis vel denegatis 
praescriptis cautionibus impertita fuerit’ nupturientibus extra periculum 
mortis constitutis. 

“2° Probabiliter affirmandum est in ceteris casibus, modo certissime constet 
dispensationem fuisse irritam. Nam, ad removendum impedimentum dirimens, 
dispensatio certe irrita non plus valet quam dispensatio certe non concessa. In 
utroque casu, aeque certum est permansisse, usque ad celebrationem matri- 
monii, impedimentum valori obstans. Haec autem de causa exigit can. 1990 ut 
appareat dispensationem datam non esse.”—Payen, De Matrimonio, Vol. III 
(Zikawei, 1928), n. 2722. 







































THE JURIST 


Undoubtedly, an impediment [dispensation] invalid for one 
or another reason is equivalent to no dispensation at all, so that 
the impediment would persist, and marriage contracted in the 
presence of such diriment impediments would remain invalid. 
Can such a plea of nullity be handled under canon 1990? It 
would seem that such a petition is admissible, as long as certi- 
tude can be obtained. Before the Code, the summary trial 
could be used for cases where the cautiones had been neglected 
or refused... . 

But where it is easily established by a document or by simple 
testimony of qualified witnesses that the dispensation was in- 
valid because of a fictitious cause or because the cautiones (in 
a disparity of cult case) had been neglected or refused, there 
seems to be no reason to subject the case to the regular matri- 
monial trial . . .*8 





Both these authors, then, are satisfied that cases such as 
the one under consideration may lawfully be decided in the 
summary process, although they do not give the “ Jewish dis- 
parity ” case as an example. 

The third author to be mentioned agrees with Payen and 
Kennedy on principle, namely, that invalidity of dispensation 
is susceptible of proof according to canon 1990, but he makes 
an exception for the case involving a dispensation granted for 
marriage with a Jewish person. Doheny writes: 


If the validity of the marriage is impugned on the very 
grounds that the dispensation was invalid, the question arises 
as to the possibility of handling such a case under the provi- 
sions of Canon 1990. Some cases of this nature could be settled 
by summary process. For instance, if a dispensation were in- 
valid because the cause alleged for the dispensation from an 
impediment of a major grade (Canon 1054) was false, the case 
could possibly be handled according to Canon 1990, if the alle- 
gations could be indisputably proved with moral certitude from 


certain and authentic documents or from other legitimate 
sources.49 


48 The Special Matrimonial Process in Cases of Evident Nullity, p. 94. 


49 Canonical Procedure, II, 20. 
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It will be noted that Payen and Kennedy give as examples 
the case of a dispensation invalid by reason of the absence of 
cautiones. As was argued in the case of the replies of the 
Holy Office, if such cases may be settled summarily, the 
present case involving the marriage with a Jewish person is of 
no greater difficulty. In addition, both Kennedy and Doheny 
give as an instance a dispensation invalid by reason of the 
falsity of the cause. Certainly it is no more difficult to estab- 
lish that a person is Jewish and so excluded from the faculty 
to dispense than it is to establish the falsity of canonical 
causes. 

Doheny, however, goes on immediately to say: 


... In other cases, where moral certitude cannot be attained in 
summary process, the case would have to be remanded to the 
collegiate tribunal for formal trial. An example of such a case 
would be where a dispensation was granted in the usual way 
from the impediment disparitatis cultus and proofs were later 
submitted to establish the fact that the party concerned was a 
Jew or a Mohammedan.” 


It is possible that this opinion, denying the use of the sum- 
mary process in the case under consideration, would not be 
upheld by the author after the reply of the Holy Office of 
July 7, 1943, and especially after the decision of the Holy 
Office in an individual case on July 4, 1952.5 (This will be 
considered in detail below.) Doheny was writing in 1942 
and, although he does not indicate this one way or the other, 
may well have refused the use of the summary process in this 
case because of the doubt then existing, at least in the minds 
of some, as to the meaning of the restrictive clause in the 
faculty. 


Dovust or INTERPRETATION 
The principal argument against the use of the summary 
procedure in the “ Jewish disparity ” case is the alleged doubt 
50 Op. cit., II, 20-21. 
51 Digest, III, 424-427, 
52 The Imprimi potest of Volume II is dated September 14, 1942. 
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as to the meaning of the word “ Jew ” in the restrictive clause 
of the faculty. “ Prior to 1943, if not afterward,” the argu- 
ment would run, “ a positive and probable doubt existed as to 
the inclusion of the non-practicing Jew in the restrictive 
clause. In view of this doubt, the grantor of such dispensa- 
tions would have had jurisdiction through the operation of 
canon 209. In any event, proof to the contrary is so difficult 
and the matter is so doubtful that the certitude required by 
canon 1990 is impossible. Therefore the decision in these cases 
must be left to the collegiate tribunal.” 

Fortunately the existence of such a doubt, which would in 
fact preclude the use of the summary procedure, has been 
denied by the Holy Office itself. A case had been heard by 
tribunals of first and second instance, where the issue was 
narrowed down to the matter described above; it was then 
decided affirmatively, in favor of nullity, by the Holy Office. 
This, it is contended, effectively removes any objective doubt 
as to the meaning of the restrictive clause and denies the 
possibility that canon 209 would have supplied jurisdiction 
even during the period prior to the 1943 interpretation. 

The case referred to has been summarized in the Canon Law 
Digest. In first instance a tribunal had given an affirmative 
sentence, holding that the Holy Office reply of July 7, 1948, to 
the Archbishop of San Antonio was of general obligation and, 
moreover, a declarative interpretation not requiring promulga- 
tion and retroactive in effect. The tribunal of second instance 
agreed with this reasoning, but reached a negative decision, 
holding that prior to July 7, 1943, there was “an objective 
and a truly positive doubt of law” and the grantor of the dis- 
pensation in question received jurisdiction by reason of canon 
209. 

With this precise issue before it, the Congregation of the 
Holy Office gave a declaration of nullity: “ The judgment of 
the tribunal of first instance is to be sustained, that is, the 
marriage in question is null because of the invalid dispensa- 
tion from disparity of cult.” ° 


53 Digest, III, 424-427. 
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It is possible to argue, of course, that this sentence is par- 
ticular in character and therefore that it may not be extended 
to other cases. Yet it is inconceivable that the Holy Office 
will contradict itself after reaching this decision and per- 
mitting its publication. The Holy Office is certainly com- 
petent to interpret the faculties which it grants and to de- 
termine whether any positive and probable doubt as to their 
meaning exists objectively. 

Now that the Holy Office has given its interpretation of the 
faculty (July 7, 1943) ** and effectively denied the existence 
of any objective doubt prior to that interpretation (July 4, 
1952),°° it is hard to see what probability could be attached 
to any opposing views. The removal of all legal doubts in turn 
makes it possible to consider similar cases in summary pro- 
cedure unless doubts of fact arise. 

In summary, then, the decisions of the Holy Office appear 
to eliminate the doubtful interpretation of the restrictive 
clause as a reason for insisting upon the ordinary procedure 
before a collegiate tribunal. The Ordinary in giving his de- 
cision may be satisfied that the legal points involved are not 
in doubt and may concentrate upon the facts of the particular 
case. 

Use oF THE SUMMARY PROCEDURE 


Nothing in the decision issued by the Holy Office which is 
described immediately above deals directly or professedly with 
the question of procedure. A private reply received by an 
Ordinary in the United States may, however, throw further 
light upon the problem. 

In view of the actions of the Holy Office already mentioned, 
a petition was submitted for either a sanation or permission 
to use the 1990 procedure where marriages had been con- 
tracted invalidly because of the curial practice to grant the 
dispensation from the impediment in spite of the restrictive 
clause. The Holy Office replied: 


54 Cf. supra, footnote n. 22. 


55 Cf. supra, footnote n. 53. 
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The parties whose conjugal life continues up to the present 
are to be left in good faith. But in the case in which the 
spouses are separated and intend to attack the marriage, cele- 
brated as above [that is, with the dispensation invalid because 
of the limitation of the faculty], the Ordinary may proceed 
according to the norm of law.®® 


The language of the Holy Office, while not granting any sana- 
tions or expressly determining which procedure is to be fol- 
lowed in these cases, does clarify the question. 

First of all, the Holy Office acknowledges the possibility of 
declarations of nullity in the case of marriages entered into 
with a dispensation which was granted in spite of the restric- 
tive clause. With regard to procedure, it says only that the 
norma iuris is to be followed. In effect, this means that the 
use of the summary procedure is dependent, as in all other 
cases enumerated in canon 1990, upon the presence or ab- 
sence of the degree of certitude required by that canon. The 
following reasons may be presented for this interpretation. 

(1) The term norma iuris embraces the procedure of 
canons 1990-1992 as well as the ordinary procedure. The 
summary process is found in the Code of Canon Law in the 
first part of Book IV, De Judiciis; it is included in the In- 
struction of the Sacred Congregation for the Discipline of the 
Sacraments as a process for the declaration of matrimonial 
nullity according to law; ** the procedure is in itself judicial, 
as has been authentically determined—not administrative, as 
some had held.*® 

(2) The expression norma iuris, while it includes the or- 
dinary or formal trial, does not refer to it exclusively. On the 
contrary, had the Holy Office intended to require the ordinary 
process, it would most certainly have employed the expression 
via ordinaria or some equivalent term. Whenever it is neces- 

56“ Partes, quarum vita conjugalis adhuc perseveret relinquantur in bona 


fide. In casu autem quo conjuges separentur, et matrimonium, ut supra cele- 
bratum, accusare intendant, Ordinarius ad normam juris procedere potest.” 


57 Provida, art. 226-230. 
58 P.C.I., December 6, 1943—AAS, XXXVI (1944), 94. 
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sary, in the Code or elsewhere, to distinguish the two pro- 
cedures, the word “ordinary” is found in reference to the 
trial before the collegiate tribunal: ad ordinarium tramitem 
iuris;®® quod per viam ordinariam;® ordinarii processus 
tramite.™ 

From this usage it appears sufficiently clear that there is 
no exclusion of the summary procedure when the Holy Office 
requires that the Ordinary proceed according to the norm of 
law. The term seems to embrace both procedures and allows 
the appropriate one to be followed, according to the nature 
and difficulty of the individual case. 

(3) A further argument may be based upon the expression 
Ordinarius . . . potest. While this should not be pressed too 
far, it may be urged that the Holy Office would have men- 
tioned the Tribunal or the Judez as able to proceed according 
to the norm of law, if it had intended to exclude the summary 
procedure in cases of the kind under consideration. Ordinarius 
is somewhat broader and may well be used in reference to the 
summary procedure, in which the decision is made by the 
Ordinary (or his delegate) and not by the Tribunal. 

(4) The question may be raised as to the failure of the 
Holy Office, in the particular case handled in the reply, to 
accede to the petition for the use of the summary procedure. 
If such permission was unnecessary, however, as asserted in 
the present article, there was surely no need for the Holy 
Office to do more than mention the Ordinary’s power to pro- 
ceed ad normam iuris. Moreover, such a permission might 
have given rise to a prejudgment of the various cases in- 
volved; it would have accepted as proved the degree of certi- 
tude in each particular case which is required by canon 1990. 
Instead, neither procedure, ordinary or summary, is prescribed 
for these cases; each must be heard according to its character 
or merits by whichever procedure is appropriate—that is, 


59 Can. 1992; Provida, art. 230; cf. supra, footnote n. 44. 
60 Provida, art. 227, § 2. 
61 Provida, art. 231, 32. 
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ad normam iuris, the law being understood to embrace both 
procedures. 


CONCLUSION 


From the general consideration of canon 1990, and the in- 
terpretations and decisions of the Holy Office with regard to 
the restrictive clause in the faculty, as supported by the 
language used by the same Congregation in the particular 
response just mentioned, it appears clear that the summary 
process cannot lawfully be eliminated a priori as a means of 
solving the matrimonial case called the “ Jewish disparity ” 
case. No more than this is urged. It may well be that in 
some of these cases difficulties will arise in proving lack of 
Baptism, Jewish lineage, absence of any additional dispensa- 
tion or sanation. Then of course it will be less easy to employ 
the summary process. 

On the other hand, the nullity of marriage on the grounds 
of an undispensed impediment of disparity of cult is one of 
the “excepted cases” of canons 1990-1992. This is true in 
the usual case of alleged nullity on such grounds, when not 
even an attempt at dispensation was made. It is likewise true 
if there is question of an invalid dispensation, for example, a 
dispensation conceded by one who lacked the power to do so. 

It is into this last category that the “ Jewish disparity ' 
case fits and it may thus be considered under the terms of 
canons 1990-1992, all other things being equal. Fortunately, 
with the change of faculties for the Ordinaries of the United 
States in 1946, the nullity of marriage may not be alleged on 
this precise basis if the dispensation was granted after July 1, 
1946. There remain, however, many marriages entered into 
with a dispensation granted during the period when the Or- 
dinaries did not have the power to dispense from the impedi- 
ment for marriage with a Jewish person, practicing Jew or 
not. When such cases are presented, it is to be hoped that at 
least some of them may be decided in summary process. 


FrepertcK R. McManvs, J.C.D. 


Tue CatTHouic UNIVERSITY OF AMERICA 
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RECENT SYNODAL AND EXTRA-SYNODAL LEGIS- 
LATION CONCERNING CHRISTIAN BURIAL * 


One of the tasks of busy Ordinaries and pastors which seems to 
increase in importance and difficulty as the years go by is that 
concerned with the burial of the faithful departed. Traditionally 
Christian burial has always been considered a prize to be won and 
an obligation seriously to be acquitted. Church law has ever can- 
onized the great respect for the bodies of those who one day will 
rise to share in the glory of their souls. 

elated to this long and beautiful tradition are many headaches 
and heartaches which are not readily or easily dismissed. Mon- 
signor Nicholas Connelly at an earlier date recited the long litany 
of difficulties associated with decisions in regard to the determina- 
tion of those who merit the rites of Mother Church and those who 
do not. 

Our concern here embraces a difficult field, since there are seem- 
ing conflicts of interpretation of Canon Law and of the law pro- 
mulgated by the Councils of Baltimore between dioceses, even 
those bordering on one another, and between provinces, between 
one section of the country and another. 

Obviously everyone cannot be right. One of the projects of the 
National Catholic Cemetery Conference is to attempt to secure 
some uniformity, in general if not in particular, throughout the 
United States. The reasons for this effort stem from the realiza- 
tion that traditional Catholic practice as well as the law itself are 
endangered, or at least that the serious obligation involved is not 
as binding as is alleged. That this has been, and is being, demon- 
strated practically day by day is common knowledge to many an 
harrassed cemetery director and pastor. Those concerned with the 
burial of the faithful groan frequently as they learn that Catholics 
are all too often requesting permission for burial in commercial or 


* A paper read at the twentieth annual meeting of The Canon Law Society 
of America, Washington, D. C., October 15, 1958. 
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non-Catholic cemeteries, and only after recently purchasing burial 
space. 

Fortunately the majority of Catholics recognize the law and 
have a sacred respect for it. This is evidenced in the recent dioce- 
san synodal decrees of many dioceses, an optimistic indication that 
synods no longer merely quote the Code and let it go at that. 

Before discussing the latest diocesan regulations, it might be well 
to recall the general law of the Church as it refers to Christian 
burial, as well as the pertinent legislation of the Third Council of 
Baltimore. 

Christian burial, says the Code, consists of the transfer of the re- 
mains to the Church, the celebration of the funeral services over 
them at the church, and their disposition in a place legitimately 
destined for the burial of the faithful.t Canonists generally agree 
that in the absence of any one of these essentials Christian burial 
is not had. Many of us can remember the late Monsignor Roelker 
emphasizing this point. 

The Code goes on to say that the remains of the faithful are to 
be buried in a cemetery which is blessed according to the rites pre- 
scribed in approved liturgical books, either by a simple or solemn 
blessing.? Certainly the law assumes that there is a special ceme- 
tery in which all the faithful are to be interred. 

The infant Church in America, faced with a relatively small 
group numerically and surrounded by sometimes hostile non-Cath- 
olics reasserted the traditional practice of the Church when the 
Third Council of Baltimore stated that all Ordinaries should en- 
deavor to establish Catholic cemeteries. The only exceptions to be 
allowed regarding the place of burial outside the legitimately es- 
tablished cemeteries were converts whose families had plots else- 
where, and those who in the judgment of the Ordinary had acted in 
good faith in acquiring a place of burial in a non-Catholic ceme- 
tery.* 

The Fathers of the Council went on to say that with the excep- 
tion of those named no one could be buried with the rites of the 
Church, if burial was to be in a non-Catholic cemetery, without ex- 
press permission from the Ordinary.* 


1Canon 1204. 
2 Canon 1205. 
3N. 317. 
4N. 318. 
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The general tenor of this particular legislation was such that as 
the Church developed in America Catholic cemeteries were devel- 
oped almost everywhere, or at least in all areas where there was a 
sufficiency of faithful to warrant the expense. 

With some exceptions, diocesan law throughout the country sim- 
ply stated the general law of the Church and the regulations of the 
Baltimore Councils in the matter of Christian burial. Some in- 
jected their own special rules to handle problems peculiar to their 
own areas. 

But in the last five to ten years, prompted by the remarkable 
growth of commercial cemeteries, memorial parks, and the like, the 
question of Christian burial, with all its essential parts, has become 
more prominent in the minds of those entrusted with the task of 
seeing to the execution of the law. The birth of NCCC, while it 
had other reasons for coming into being as well, was stimulated by 
an awareness that the very attractive commercial cemeteries were 
breaking into old traditions with generous financial terms, wild 
guarantees, and high pressure salesmanship. The situation called 
for an examination of conscience that revealed a great need for 
more forceful emphasis on the law, stronger sanctions for those who 
would dare to violate it, and an educational campaign to make 
more vital the understanding of the reason for the law. 

Since World War II, then, it is not to be wondered at that a 
considerable amount of synodal and extra-synodal legislation has 
come into being. No longer is there a mere restatement of the gen- 
eral law in many instances. 

However, there is considerable variation in the nature of the new 
laws. For our purpose we shall divide the various decrees into 
three sections, since the differences generally fall into three cate- 
gories. Admittedly, this is not a strict or exclusive arrangement 
because of peculiar small differences which allow for no categorizing. 

In the first general category is to be found the most strict legis- 
lation. Involved here, no doubt, are particular problems met head 
on by Ordinaries in order to impress the faithful with the serious- 
ness of the law. Examples of this strict legislation are to be found 
in an ever growing number of dioceses. 

This type chiefly emphasizes that Christian burial is an integral 
affair, that is, unless all the components of Christian burial are 
present, none of them can be allowed. For example, in many 
places if there is to be burial in a non-Catholic cemetery there can 
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be no church services whatsoever, not even a rosary on the night 
preceding the funeral. Only in exceptional cases, and for grave 
reasons approved by the Ordinary, are the rules relaxed. But even 
when church services are permitted, the priest is not allowed to go 
to the cemetery and bless the grave. This allows for mitigation in 
the case of converts and of those who purchased burial space prior 
to a certain specified date. 

Under this same type of legislation there are many variations, 
such as the denial of a public obituary in which the name of the 
cemetery is listed, when burial is permitted for good reason in a 
non-Catholic burial place; permission for the priest to go privately 
after the burial and bless the grave; permission for nothing but a 
low Mass under these circumstances; permission for nothing but 
absolution at the home or mortuary with a low Mass for the repose 
of the soul of the deceased. 

In several cases the law excludes burial rites to any and all who 
are to be buried in what are called “ Memorial Parks.” To the in- 
formed this regulation is not the least bit severe, since the very 
name betrays an effort to dream away the idea of death, and also 
because of the unscrupulous efforts of these operators to lure Cath- 
olics with such fancy names as the “ Good Shepherd Section,” the 
“Crucifixion Section,” and because they assure gullible Catholics 
that these are Catholic sections. 

In the second division are to be found rules which leave the 
burial of Catholics in a non-Catholic cemetery entirely to the op- 
tion of the Ordinary. In other words, not many specific regulations 
are made governing this behavior, and the indications are that in 
some dioceses it is relatively easy to secure this permission, in 
others very difficult, depending largely on the position of the local 
Ordinary who knows his particular situation better than anyone 
else. 

The one difficulty with this method is that a succession of bishops 
could conceivably differ with the net result of considerable confu- 
sion among both priests and laity at the lack of consistency. How- 
ever, in most cases the very wording of the law indicates that 
burial in places other than a Catholic cemetery is the rare excep- 
tion and hence the need for classifying this legislation as fairly 
severe. 

In the third category are to be found those regulations which 
merely echo the general law of the Church, restating it exactly with 
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no additions. Actually nearly half of the one hundred dioceses and 
archdioceses which responded to the survey make little or no addi- 
tional regulations. Some commented that they are planning revi- 
sions but in the meantime operate by rule of thumb without writ- 
ten law. Certainly in many of these places there is reason to 
believe that the law is actually enforced strictly because of long 
traditions and the insistence on the part of the Ordinary on the 
spirit of the law. 

In quite a number of instances Ordinaries have contracted with 
commercial cemeteries in such a way as to have a certain section, 
visibly separated from the rest of the cemetery, reserved exclu- 
sively for Catholics. The burden of maintenance and care are in 
the hands of the operators. In other instances city cemeteries pro- 
vide exclusive sections for Catholics, and again all care of the 
cemetery is taken care of at public expense. These arrangements, 
while fulfilling the letter of the law, are hardly in accord with 
canon 1206, § 1, which states that the Church has a right to have 
its own cemeteries, the implication being that an obligation rests 
on the Ordinary to provide a legitimate exclusive place where the 
faithful can fulfill their obligation. 

There are places where because of the scarcity of faithful no 
Catholic cemeteries are provided. In these instances the priest 
blesses individual graves. It is to be hoped that as time goes by 
this situation will be corrected and truly Christian burial can be 
afforded the faithful. 

An interesting feature of the survey was that concerning the 
burial of partners in a mixed marriage. Obviously none of us has 
any great appreciation for the marriage of Catholics to non-Cath- 
olics. But we have to face the fact that they do exist, and with the 
reluctant sanction of the Church. However reluctant the Church 
might be, there are parties who fulfill all their pre-nuptial promises 
and seem to deserve some consideration. 

At least many Ordinaries now are permitting the burial of the 
non-Catholic partner who has fulfilled his pledges beside his Cath- 
olic spouse, even in blessed ground, with no non-Catholic services 
of course. The theory seems to be that if the Church sanctioned 
their union in life she will not separate them in death. If the 
Catholic party has remained faithful in every way he merits Chris- 
tian burial without any reservation, and that includes burial in 
blessed ground. To unite the two, then, would call for burial to- 
gether. 
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There are many others, though, who have a special mixed mar- 
riage section in which the individual grave of the Catholic is blessed. 

A few remain who will allow burial in blessed ground for the non- 
Catholic, but insist that a wall of some sort be erected which in 
theory shuts off the blessed ground from the tomb itself. 

These variations, no doubt, are called for according to the repug- 
nance in which such marriages are held, the hope that through this 
courtesy others will be drawn to the Church, or because of bad ef- 
fects on the Church due to a predominance of non-Catholics in a 
given area. 

Whatever the reason, Ordinaries are free to select the method 
which best fits the tradition and practices of their dioceses. But it 
is interesting to note that a growing number have incorporated the 
first procedure, that of allowing burial in blessed ground under cer- 
tain conditions. 

Another outstanding and optimistic feature of the latest synodal 
decrees in this regard is the frequency with which legislation is 
found which dictates the absolute necessity of following the law 
about the proper care and maintenance of Catholic cemeteries. It 
is not unusual to find the threat of sanctions should this law not be 
obeyed. In many synods the laws require such things as annual 
reports on everything concerning Christian burial, such as the 
number of charity burials, the entire record of lot sales, the ex- 
penses incurred in the operation of cemeteries, etc. 

It is fair to conclude from this study that great interest in the 
proper observance of the general law of the Church has been gen- 
erated in recent years. The increase in local legislation indicates 
that modern problems and secularistic competition are being met 
and defeated by Ordinaries who recognize the sacred nature of 
Christian burial and their obligations toward it. 

Insistence on the privilege and obligation of Christian burial 
through particular regulations has effected instruction of the laity, 
greater care and beauty in cemeteries, and in general has restored 
the traditional Christian views of this institution. The end result 
of modern regulations aimed at modern Catholics is restoring a 
high regard for the law and at the same time bringing death and 
the future resurrection into their proper dimensions. If that is uni- 
versally accomplished, then materialism and secularism have met 
their match and Christian burial today will echo in all respects the 
beauty of faith found expressed in the catacombs. 


E. P. McCastin 


Omaua, NEBRASKA 
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WITNESSES AT MARRIAGE * 


At our convention last year in Dallas a discussion arose about the 
liceity of Catholics’ assisting at non-Catholic marriages, as wit- 
nesses or attendants. I was drawn into it because of an article I 
had recently written on the subject for Catholic Digest. Because of 
the variety of opinions shown in the discussion, your program com- 
mittee asked that I prepare a paper on the subject for this conven- 
tion. 

Since the moral and canonical arguments are familiar to all of 
you, and can be found in the traditional texts, I thought it would be 
more interesting and helpful to make a survey of actual practice in 
this country. So I sent a questionnaire to all the dioceses in the 
United States, including Alaska and Hawaii; I also included ques- 
tions about the related problem of permitting non-Catholics to take 
part in Catholic marriages. One hundred and thirty-two (132) 
were sent, and I had received one hundred and four (104) replies 
when I prepared this paper. Some of the answers were not com- 
plete, and others were hard to tabulate. 

I appreciate very much the kindness of those who replied. I be- 
lieved the answers to be entirely representative and the percentage 
was certainly good. 


Question No. 1. Do you have any synodal legislation or other ex- 
plicit regulations relative to a Catholic taking any part in the cere- 
mony of a non-Catholic marriage? 

Ninety-seven replies to this question indicate a fairly equal divi- 
sion. Fifty-three dioceses have no explicit regulation; 44 have 
synodal regulations or directives from the bishop. Many of the 
dioceses which have no legislation indicate an established practice 
or custom that the bishop is to be consulted in each individual case. 
However, one archbishop refers the matter back to the pastor as 
the best judge of scandal or other danger in the particular case. 
Most of the regulations are rather firmly restrictive and some are 
absolutely prohibitive, but many of them provide rather leniently 
for exceptions. I will quote some typical examples, beginning with 
the more severe and continuing through the more lenient. 


* A paper given at the twentieth annual meeting of The Canon Law Society 
of America, Washington, D. C., October 14, 1958. 
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If a Catholic acts as official witness of a marriage before a minister a cen- 
sure of excommunication is incurred. [This is from an old diocesan synod, 
still in effect, and the grounds for the censure is that such action is active 
participation in non-Catholic service.] 

We forbid Catholics to assist in any active capacity at the marriage cere- 
mony in a Protestant Church. (Active capacity is interpreted to mean not 
only best man or maid of honor, but also mimor attendant in the bridal 
party. A Catholic may not “give away” the bride or act as ring-bearer 
or flower-girl.) 

Practice of taking part in marriages of those who are not Catholic in non- 
Catholic churches .. . [is] a communication in heretical service and there- 
fore forbidden to our people. It matters not whether the person acts as 
bridesmaid or matron of honor or groomsman .. . [from a bishop’s pas- 
toral letter]. 

Catholics are absolutely forbidden .. . to act as the principal witness at a 
non-Catholic marriage. 

Under no circumstances and at no time whatsoever may a Catholie stand 
up at a Protestant wedding, in any capacity whatsoever. Exception: A 
convert may stand up for sister or brother. Even so, permission must be 
obtained in each case. 

Neque sint testes principales in matrimoniis acatholicorum, praesertim 
quae in eorum ecclesiis vel aedibus vel praediis majori cum pompa cele- 
brentur, nisi, interveniente ratione gravi et secluso periculo perversionis et 
scandali, licentiam Ordinarii obtinverint. 

Catholics may not serve as witnesses or attendants at any non-Catholic or 
civil marriage. In special circmstances, consideration will be given by the 
Ordinary to converts and, in some particular instances, to others. 

No Catholic shall act as a witness or attendant at a non-Catholic marriage 
which takes place before a minister. 

Catholics may not serve as best man or maid or matron of honor at any 
wedding in a non-Catholic church. With the permission of the Ordinary, 
a Catholic may be some other member of a wedding party (bridesmaid, 
usher, etc.). 

Permission is granted at times for a Catholic to act as a principal witness 
at a non-Catholic wedding, when the Catholic is a convert and the non- 
Catholic who is marrying is a sister or brother of the convert. 


One archdiocese has explicit regulations that parish priests should 


discourage parishioners who ask for such permission. However, if 
the parish priest deems permission should be granted, he is to refer 
it to the Chancery. 


Permission for a Catholic to be a bridesmaid, best man, or witness, at a 
non-Catholic wedding in a non-Catholic church will be given only to a 
brother, sister, or immediate relative of the non-Catholic bride or groom. 
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One diocese keeps its legislation on safe, legal grounds: 


Catholics are forbidden to take any part in a wedding ceremony which 
would involve them in communicatio in divinis. 


However, this diocese grants permission for a Catholic to be an at- 
tendant or an usher for a “ long time friend or associate.” 

Here are some of the comments made from those dioceses which 
do not have explicit legislation: 


No synodal legislation, but it is never allowed. 

The Catholic may be allowed to be usher or bridesmaid, but never prin- 
cipal witness, unless the bishop personally grants permission. This is 
extremely rare. 

No objection if marriage takes place outside the church. 

No regulation, except Canon 1258 and commentators. 

Permission of the Ordinary is to be requested and obtained for each case. 
The priest requesting this permission for a Catholic must testify that 
there will be no scandal and no participatio in sacris acatholicorum. 

On application by pastor, permission is usually granted, provided neither 
party to the marriage is a Catholic or divorced. 


Question No. 2. Is inquiry frequently made to your office for deci- 
sion in particular cases relative to the toleration permitted in Canon 
1258, § 2, as applied to participation in non-Catholic marriage cere- 
monies? 

This question was not well devised to elicit precise information. 
It left wide range for subjective evaluation. It seems that most of 
the chancery offices of the country do occasionally receive requests 
for permission for Catholics to assist in one way or another in non- 
Catholic marriages. Only 13 dioceses indicate that such requests 
are not received at all, and most of them indicate that well-estab- 
lished legislation is the reason for it. Here are some typical 
answers: 


No. Program here is of long standing. [This program consists of legisla- 
tion absolutely forbidding any participation and consistent refusal to make 
any exceptions.] 

No, since participation is not permitted. 


Forty-five dioceses indicate that these requests are frequent. It 
is hard to evaluate the meaning of “ frequent.” One diocese adds 
the note that such requests come particularly from chaplains of 
military personnel. Thirty-one dioceses state that such applica- 
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tions are received occasionally, and 11 indicate that they are rare. 
One chancellor recalls only four or five requests in ten years. An- 
other has one or two a year, and one average size diocese has about 
one a week. 

If any generalization can be made, it would seem that the fre- 
quency of the request depends somewhat upon the percentage of 
non-Catholics in the area. Of course it also depends upon the pos- 
sibility of obtaining the permission requested. 


Question No. 2 (a). If so, would a favorable reply ever be given 
permitting a Catholic to be a principal witness (best man or maid 
of honor) in a non-Catholic ceremony? 


The answers to this question indicate a close race of opinions, 
with the negative winning by a slight margin, 50 to 45. The nega- 
tives are also more vehement and forceful. One reply states that, 
while the bishop never grants the permission, some priests may 
erringly do so. A few of those who give negative answers say that 
this is a policy found in recent synodal legislation. One diocese 
states that, while no permission is granted, they simply answer, 
Tolerari potest; this answer is given to converts who wish to assist 
at the marriage of close relatives. 

Of the 45 dioceses which give an affirmative answer, two-thirds 
indicate certain qualifications. I think that we can presume that 
those who do not mention qualifications would also restrict their 
permission to certain definite circumstances. The restrictions ordi- 
narily indicated are that there be no scandal, or that the solemnity 
and publicity be kept at a minimum, and especially that there be a 
cogent reason; usually this reason is close family ties, as when the 
brother or sister of a convert is getting married. 

A few dioceses specify that this permission must be obtained from 
the Ordinary, but two large and important archdioceses leave the 
burden of the decision on the pastor. One simply refers the whole 
matter back to him, since the problem involved is one of scandal 
and the pastor is the best one to make a decision regarding the 
danger of scandal in any particular case. The other archdiocese 
says that pastors are to discourage such participation, but that they 
may grant the permission themselves if certain conditions are ful- 
filled, e.g., sister of convert wants Catholic sister as a witness. 
However, in case of doubt, pastors are to consult the chancery office. 
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One diocese which gives an affirmative answer qualifies it with the 
stipulation that there must be “ no active participation.” However, 
another bishop has not hesitated to grant the permission, because he 
reasons that the marriage is really only a civil ceremony which 
takes place in a non-Catholic church, or at least that the witnesses 
are acting merely in a civil capacity. The archdiocese which allows 
the pastors to grant the permission reasons in a similar manner: 
The witnesses are not generally required for liceity or validity. 
The marriage is not a sacrament, and it is doubtful that it is con- 
sidered a religious service. It is rather a civil or a social affair 
which takes place in church. 

One archdiocese has an interesting comment: 


Official policy is to give no such permission. ... However because of 
questionable position of moral theology on the point, as applied to this 
country, such participation is tolerated if entered into without consulting 
the Chancery. 


Here are some typical answers of those who do grant the permis- 
sion: 

Yes, if the Catholic convert is a brother or sister and the marriage is a 
valid one. 
Yes, if a member of the same family, no scandal, valid marriage, no active 
participation. 
Yes, this permission is usually given, provided neither party to the mar- 
riage is a Catholic or divorced. 
Yes, if no scandal be involved, e.g., when the ceremony is in a place dis- 
tant from a Catholic domicile. 
Wedding without solemnity, and without publicity. 


The rule is no. For a weighty reason the Ordinary may given permission. 


Question No. 2 (b). Would the reply ever permit a Catholic to be 
an attendant (other than best man or maid of honor) in a non- 
Catholic ceremony? 


In answer to this question, the affirmative leads by a wide margin. 
Seventy-nine dioceses indicate that they will grant such permission, 
but about half of them specify restrictive reasons or circumstances. 
Only 17 give a flat negative. 

Many dioceses indicate that this permission is granted much more 
readily and for less serious reason than for a Catholic to be a prin- 
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cipal witness. One diocese indicates that friendship is sufficient rea- 
son to obtain this permission, and another does not expect the re- 
quest to come to the chancery office at all; permission is general. 

Some of the replies naturally indicate that there must be no scan- 
dal, and others point out that neither party to the marriage can be 
a Catholic and the marriage must be valid. One diocese demands 
unusual circumstances to warrant the permission. Others require 
that the Catholic party be related to the bride or groom. A few 
indicate that such permission is rarely granted, and some follow the 
same policy for attendants as for principal witnesses; this is par- 
ticularly true for those dioceses which forbid all participation in a 
ceremony. 

In addition to the archdiocese which refers the entire matter back 
to the pastor, we find one diocese which will grant permission, “ if 
the local pastor sees no scandal problems.” One archdiocese gives 
the following rules: “ Actually no permission is granted; rather such 
participation is tolerated, due to particular circumstances.” An- 
other archdiocese points out that they have many converts and con- 
sequently that they grant this permission if there is a compelling 
reason and no scandal is given. They add that no abuses have been 
noted as a result of this policy. Another archdiocese will grant the 
permission, “ when a Catholic has committed himself or herself... . 
when a refusal would cause grave disappointment to the principals 
and put the Church in a bad light.” 

Here are some other interesting replies: 


For a just reason, provided there is no scandal. Friendship is sufficient 
reason. 


Occasionally. Usual reason is a recent convert wishes to be attendant for 
a brother or sister. 


Yes, for reasons of close friendship or close relatives. 


Yes, provided neither principal in the marriage is a Catholic, the marriage 
is valid, and there is no scandal. 


Not unless the circumstances are so unusual as to warrant it. 
Permission might be granted for this in rare cases. 
Permission would be given without any limitation. 


If application is made, the party is discouraged to the point where no ap- 
proval would be indicated. 


Yes, this is allowed without recourse to the Chancery. 
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Question No. 2 (c). What circumstances would give sufficient rea- 
son for such favorable reply? 

By the nature of this question, no type of tally is possible. How- 
ever, some interesting information is obtained from the answers. Of 
course, those dioceses which never grant any permission of this kind 
state that this question does not apply to them. The usual condi- 
tions are those which we might readily expect: 

1. The marriage must be valid—no Catholic or divorced persons 
involved. 

2. The attendant must not, by reason of this office, actively par- 
ticipate in a religious ceremony. 

3. There must be no immediate danger of scandal, and often it is 
required that the parish priest attest to this fact. 

4. There must be no danger to the faith of the participant. 

5. There must be a sufficient reason, and in this area the answers 
vary widely. Some would limit the permission to a convert who is 
a brother or sister of the bride or groom. Others merely indicate 
blood relationship, and one diocese would extend it to the third de- 
gree. Some indicate very close friendship, close business ties, urgent 
social obligations; and one specifies “ roommates at college.” One 
diocese says that under their late bishop there was no sufficient 
reason. 

Various other factors are taken into consideration in different dio- 
ceses. A few will grant the permission, provided all the arrange- 
ments have been made, or that the Catholic party has committed 
himself in good faith to take part in the ceremony. Some require 
that there be little publicity to the marriage, and one places em- 
phasis on the strong faith of the Catholic participant. Here are a 

few replies indicating special considerations: 
When a parish priest gives assurance that there is no danger of scandal, in 


view of the fact that close relationship is widely known, and refusal would 
cause antagonism. 


Paucity of Catholics in this region. 

Granted to avert hard feelings between families. 

Non-Catholics known to be non-inimical towards the Church. 
Recognition of fact that ceremony often produces sacramental bond. 


When refusal would be hardship on Catholic and make Chuch unattractive 
to the non-Catholic. 
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Apparently this is what another diocese has in mind in stating that 
as a reason for granting the permission, “ Avoiding scandal is suffi- 
cient.” 

One diocese gives a rather typical summary of reasons: “ To be a 
witness, close relationship (consanguinity) is usually required. To 
be an attendant, any good reason.” 


Question No. 3. Does it frequently happen that Catholics partici- 
pate in these ceremonies without consulting the Bishop? 


This question produced little exact information. Some chancel- 
lors stated frankly that they did not know. Others merely gave 
their impressions. And some suspected that it happened, but had 
no definite knowledge. 

The majority (50) indicated that to the best of their knowledge 
it did not happen frequently. Only 14 indicated that it did happen 
frequently. Twenty-one stated that the practice was occasional; 
the others either did not answer or did not know. 

One archdiocese says, “ Only one case that we have knowledge of 
within the last ten year period.” Another archdiocese makes a com- 
ment which might be a commentary on this: “ If so, it has not been 
brought to the attention of the Chancery.” Another adds a similar 
observation: “ Those who do not consult ante factum do not pub- 
licize post factum.” One chancellor seems a bit disillusioned. He 
says, “ No case known but I am sure many Catholics would not give 
it a second thought.” Another answers, “ Yes, unfortunately. 
Many just go ahead without consulting their pastor or the Chan- 
cery.” 

One large archdiocese says, “ Yes. Probably twice as often as 
when permission is requested.” Another diocese says, “ Catholics 
very seldom are principal witnesses. Frequently they are attend- 
ants.” One diocese indicates that permission to be a bridesmaid, 
best man, etc., is probably sought most of the time, but permission 
to be in the congregation is not sought. 

One diocese replies as follows, “ Occasionally, I am sure, but fre- 
quently so before the pastoral letter was published. Priests urged 
to call attention to prohibition regularly.” Others report: 

Not practical Catholics. Concerning the others, we do not know. 


Occasionally; not too often; if it does happen, usually the Catholic comes 
from another diocese. 
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Question No. 4. Do you consider it to be active participation in the 
meaning of Canon 1258, for a Catholic to be an attendant in a non- 
Catholic marriage ceremony? 

This is strictly a poll of opinion. It is not an effort to establish 
canonical or moral principles by majority opinion. Many of the 
answers to this question were so qualified that it is hard to list them 
as either affirmative or negative. Twelve did not answer the ques- 
tion at all. One said, Transeat and another apparently had not 
made up his own mind and said the matter was disputed. 

Twelve of the answers are flatly affirmative, without any quali- 
fication. Fifty-four are definitely negative. So it would seem that 
a strong majority hold that these ceremonial functions do not con- 
stitute active participation in a religious service. 

About 15 answers distinguish between the office of principal wit- 
ness and mere attendant, indicating that the principal witness would 
actively participate, whereas the bridesmaid or usher would not. 
Among these, one answer holds the matter disputed, but believes 
that in practice the principal witness must be considered to partici- 
pate. Another said that an essential witness participates, but a 
non-essential witness does not; apparently this distinction would be 
based on the necessity of witnesses for validity of marriage, accord- 
ing to the requirements of the particular church. One interesting 
answer disposes of the theoretical aspects of the problem by stating 
that officially, by the instruction of the bishop, the principal wit- 
ness does take an active part in the religious service. 

Four replies indicate participation if the ceremony is in a Protes- 
tant church, but no participation if it is outside the church. An- 
other would make the minister the criterion. It is participation if 
the ceremony is before a minister, whether in or out of the church; 
it is not participation if the ceremony is before a civil official. 

One affirmative reply had an interesting personal note: “ Obvi- 
ously, if held in a Protestant Church; our people do not make split- 
ting distinctions as outlined in your pamphlet on this problem.” 
However, some of those who give negative answers show an inclina- 
tion to make distinctions. One says that it is not active participa- 
tion in the United States. Another notes that the civil law in his 
state requires only one witness. Another points out that these non- 
Catholic marriage ceremonies are not necessarily religious in charac- 
ter. And still another mentions that no principal witnesses are re- 
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quired either by the non-Catholic denominations or by the civil law. 
The tendency of these answers is summarized in the strongest reply 
on the subject, namely, that the vast majority of non-Catholic mar- 
riages are social events for which the church provides a beautiful 
setting. 

Several of those who give a negative answer to the question point 
out that, in practice, the critical question is one of scandal. When 
Catholics participate in these ceremonies, they foster indifference, 
and the more prominent and important their part in the ceremony, 
the greater the danger of such scandal. One or another showed 
some concern for the faith of the Catholics who were taking part in 
these ceremonies. 

One chancellor followed up his answers to the questionnaire by 
letter: 


In connection with the mixed marriage questionnaire that we mailed to 
you yesteday, His Excellency asks me to call your attention to the para- 
graph on page 70 of Moral Guidance by Father Edwin F. Healy, 8J., 
which reads: “To act as best man or as bridesmaid at a Protestant church 
wedding may be allowed, povided that there is a good eason (e.g., fear of 
offending a close friend) and that it is prudently thought that no scandal 
will be given. The bishop of the diocese is the judge of whether scandal 
would be given, and so his permission is necessary.” 

His Excellency considers this statement far too liberal and observes that it 
leads to considerable difficulty in quarters where Father Healy’s book is 
known. 


Question No. 5. What is your attitude about a Catholic being an 
usher in such a ceremony? 


Generally there is a greater degree of tolerance regarding the 
usher. Only 13 replies state definitely that the performance of such 
function would not be permitted. Sixty would permit or tolerate it 
if essential conditions were fulfilled, especially the absence of scan- 
dal. Twenty-three more would either strongly discourage such par- 
ticipation, without forbidding it, or so qualify their affirmative an- 
swer as to restrict it to limited cases. Two chancellors did not 
answer the question, and a third indicated that his diocese has no 
policy on the matter. 

The wide divergence of practice in this matter is made apparent 
by the first three answers received. The first says that the question 
seldom if ever comes up and it is being done without any thought of 
its being active participation in a non-Catholic ceremony; the sec- 
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ond says that it is not permitted according to diocesan regulations; 
and the third states that permission is readily granted. A few dio- 
ceses will only permit a Catholic to act as usher when he is a con- 
vert and a brother of the bride or groom. Others say that it is 
“permissible for social reasons, i.e., courtesy, friendship, family 
relationship.” 

One answer insists with isolated rigor that even an usher actively 
participates in the religious service. The exact opposite is expressed 
in the following opinion, which I quote: “ As long as the Catholic is 
not a principal at the ceremony, I see no reason to use Canon Law. 
It is only a matter of friendship and amenity.” 

Two strongly Catholic dioceses observe that if the Catholic were 
to perform the function of usher, it would cause admiratio popult. 

One diocese permits a man to be an usher as long as he takes no 
part in the ceremony and does not enter the chancel of sanctuary. 
Others indicate the same thing: that he may not be a member of the 
wedding party and walk down the aisle with the procession, but 
may show people to their seats. 

Most of those who deny permission to be an usher simply state 
that their diocesan regulations do not permit any participation 
whatsoever. One negative reply adds this interesting comment: 


There seems to me to be less justification for a Catholic to be usher than 
for one to be best man. Surely no feelings are going to be hurt, no of- 
fense given or taken, if a Catholic declines to act as usher—a function that 
is insignificant and which can be performed by any one of hundreds of 
rather remote acquaintances. 
Question No. 6. Is it the custom in your diocese to permit mixed 
marriages to take place in the church? 

The answers to the questionnaire reveal that it is now almost a 
universal practice in this country to permit mixed marriages to take 
place in the church. Only two dioceses indicate that this permission 
is not granted, and one of these two gives no permissions at all. 
Not only does this particular diocese forbid any kind of participa- 
tion in non-Catholic weddings, but it will not let a Protestant take 
any part in a Catholic wedding. Even a non-Catholic father is not 
permitted to give a bride away in a mixed marriage in the rectory 
or to accompany his convert daughter up the aisle at a nuptial Mass. 

Several dioceses indicate that all mixed marriages must take place 
in church, and a larger number state that nearly all mixed mar- 
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riages do take place in church. A few dioceses have inaugurated 
the custom only recently and note that it is still not in general use. 
One archdiocese has a regulation that a pastor may not refuse per- 
mission for a mixed marriage in the church if the other conditions 
are fulfilled, but another diocese counters this with a directive that 
pastors may allow mixed marriages in the church if they wish. 
Question No. 6 (a). How frequently is this permission used? 

As in all these matters, there is wide variation in the frequency 
with which mixed marriages take place in the church. As we stated 
before, at least two dioceses require that all such marriages take 
place in church, and many others indicate that as many as 90% of 
their marriages do take place in the church. Many dioceses have 
granted general permission, so that no special request is made, and 
the number cannot be known with certainty. Other estimates vary 
from nearly 100% down to 40%. Three-fourths of all mixed mar- 
riages seems to be a frequent estimate. On the basis of the replies 
to my questionnaire I would judge that, in most of the dioceses in 
the country, the vast majority of mixed marriages now take place in 
church, probably three-fourths of all the mixed marriages in the 
United States. It seems that the larger dioceses are the ones which 
require the marriage to take place in church, or indicate that the 
majority of these marriages do take place in church. The smaller 
dioceses have been a little slower in adopting this practice. 


Questions Nos. 6(b), 6(c), 6(d). What are the restrictions? Must 
the marriage take place outside of the sanctuary? Is the priest per- 
mitted to wear surplice and stole? 

There is a wide variety in the regulations for mixed marriages 
which take place in church. At least nine dioceses require that the 
same ceremonial be used as for Catholic marriages, except that one 
of these does not permit the sprinkling wtih holy water. The chan- 
cellor of one archdiocese states that they use the ceremony “ pub- 
lished by N.C.W.C. a few years ago” [?]. The majority hold re- 
ligiously to the traditional ritual of a mixed marriage. Some add a 
blessing of the rings. 

Some dioceses eliminate all candles, ceremonies and vestments. 
Others indicate no restrictions. Some permit two vases of flowers, 
and others mention two candles. One diocese says, “ Candles, or- 
gan, singing, flowers, surplice, stole are directed to be used. Our 
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Bishop’s attitude is that kindness will win converts, and the results 
have proven so!” The synodal regulations of one diocese explicitly 
leave all arrangements regarding decorations, candles, flowers, etc., 
to the discretion of the pastor. 

One diocese presents fairly rigid regulations, and then complains 
that the people protest, show their displeasure and are made un- 
friendly toward the Church. Their suggested remedy is uniform 
rigor. 

The majority of dioceses (more than three-fourths of those an- 
swering) exclude the wedding party from the sanctuary and require 
that the marriage take place outside the communion rail. Others 
explicitly permit it to be in the sanctuary, or make no restrictions. 
One diocese will permit the bride to enter the sanctuary after the 
ceremony if she wishes to place a bouquet on the altar of the 
Blessed Virgin. 

Some dioceses permit no vestments. If I interpret the answers 
rightly, 16 dioceses require the priest to assist in cassock only. 
Forty either permit or require the surplice, and 37 either require or 
permit the stole. One says that the stole is tolerated, another says 
that it is optional, and a third indicates that it is required. A fourth 
finds that it is a custom in some parishes to use the stole, and a fifth 
indicates that it is the practice for many priests to wear the stole, 
though there is no authorization for it. 

One diocese directs that the priest be vested for a mixed marriage 
exactly as he would be for that of two Catholics outside of Mass. 
Another states that they make restrictions in this matter because 
they have received directions from the Holy See to differentiate be- 
tween a mixd marriage and that of two Catholics outside of Mass. 
The nature of this direction is not otherwise indicated. 

A few dioceses mention that some form of the ferraiolo may be 
used. At least one diocese directs that a prelate should wear choir 
dress for a mixed marriage. A very interesting distinction is made 
in one diocese where the stole is permitted if the marriage is be- 
tween two baptized people, but it is not permitted in a marriage 
with disparity of cult. 

Some dioceses put certain restrictions on the permission. Several 
will grant the permission only after the six instructions have been 
given, and at least one diocese requires that both parties must take 
these six instructions before they can be married in the church. 
Two dioceses require ten instructions, and one demands twelve. At 
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least one archdiocese requires that the Catholic be faithful in the 
regular practice of religion and that the ceremony in church may 
not be permitted for mere reasons of pomp or social standing. 

Many dioceses have limitations as to the time of the marriage. 
At least one will not permit any marriage, either Catholic or mixed, 
after 12:30 p.m. Another requires that all mixed marriages take 
place before 11:00 A.M.; another extends it to 11:30, and another 
until noon. Some dioceses will permit mixed marriages all through 
the day, or variously up to 4:00, 5:00, 6:00, 7:00 or 8:00 P.M. 

A few dioceses will permit no music of any kind; one will permit 
music, but no singing. Still others restrict the music only to that 
which is suitable for use in church. 

I find only one diocese which requires that the Blessed Sacrament 
be removed from the altar. It seems that this diocese does not per- 
mit the marriage at the main altar of the church, but requires that 
it be at a side altar. The removal of the Blessed Sacrament refers 
to @ marriage in a special chapel in which the Blessed Sacrament 
might be kept. Apparently it would not be necessary to remove it 
from the main altar when the marriage is at a side altar. Another 
diocese in its original regulations has the requirement that the 
Blessed Sacrament be removed, but this paragraph was deleted in 
the copy sent to me. There is one diocese which leaves the matter 
to the prudent judgment of the pastor and finds it “ reeommend- 
able” that the Blessed Sacrament be removed. Several dioceses 
mention explicitly that the Blessed Sacrament must not be removed, 
and many refer to the reverence which must be maintained because 
of the Blessed Sacrament. 

One bishop writes, “ The throwing of rice or other missiles is a 
pagan custom which has no meaning for our people and should be 
abandoned.” Others forbid posing for photographs and the forma- 
tion of receiving lines. 

Many diocese exclude from the church those mixed marriages 
which are revalidations, and many will not permit the marriage in 
the church if there has been a declaration of nullity of a preceding 
marriage. Some other dioceses will allow revalidations, if there is 
no undue solemnity or danger of scandal. 

One diocese forbids any priest other than the celebrant to attend 
a mixed marriage, without permission of the Ordinary. 
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Question No. 7. Do you have any synodal legislation or other gen- 
eral regulations in this regard? (If so, we would appreciate infor- 
mation regarding the nature of this legislation.) 

Many of those who replied to my questionnaire kindly sent me 
copies of synodal legislation, directives, pastoral letters, and other 
special legislation on the subject of mixed marriages in the church. 
I will be glad to supply them to anyone who wants to write on the 
subject. About two-thirds of the dioceses indicate that they have 
some definite regulation on this subject. 


Question No. 8. Are non-Catholics permitted to be attendants at a 
mixed marriage in the church? 


Practically all dioceses of the country will permit non-Catholics 
to be attendants at a mixed marriage in the church. Only one dio- 
cese implies a definite negative answer, and that diocese does not 
permit mixed marriages in the church. 

In many dioceses the bishop’s permission is required in each case. 
Several stress the point that the non-Catholics must be mere at- 
tendants and not official witnesses, and some mention that these 
non-Catholic attendants are not permitted to enter the sanctuary. 
One diocese notes that they may be permitted, “ secluso scandalo, 
in the judgment of the pastor.” 

One restricts it to a brother or sister of the contracting parties, 
and another limits it to the immediate family. 

Some require special reasons for granting the permission. One 
indicates spes conversionis; another says permission is granted when 
the parties lack Catholic relatives and friends. 

Apparently there is variety in the frequency with which this per- 
mission is granted. Some dioceses grant it without hesitation or 
special reason, as often as it is requested. Others state that it is not 
usually granted. Two dioceses in the same State illustrate the di- 
vergence of practice in this matter. One says that the permission 
for non-Catholic attendants is frequently granted, and the other 
says, “ very rarely ”. 

One diocese notes that the non-Catholic in question must not be 
invalidly married himself. 


Question No. 9. May non-Catholics be the principal witnesses and 
have their names entered in the marriage record? 


Of those who answered this question, 64 would permit non- 
Catholics to be principal witnesses, while 34 would not permit it. 
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Those who do grant the permission often make various restric- 
tions. Several dioceses insist upon a good reason, though some say 
that this might be “a reasonable cause.” At least two limit it to a 
brother or sister of one of the contracting parties. Another restricts 
it to marriages in which one of the parties is a convert, “ whose new 
faith would suffer criticism if a member of the family were not per- 
mitted in the wedding party.” 

Several dioceses will permit one non-Catholic witness, but not 
two. In at least one State, the civil law requires the presence of 
three witnesses. So a diocese in this State will permit the third 
witness to be a non-Catholic. 

One diocese requires that the non-Catholics who act as witnesses 
sign the civil marriage license, and that their names be entered in 
the parish register in the column for annotations, and they are re- 
ferred to as “ civil witnesses.” Then there must be two Catholics, 
selected by the parties or by the pastor, who are present in such 
way as to actually witness the exchange of consent. Their names 
are entered in the matrimonial register as the ecclesiastical wit- 
nesses in the column provided for that purpose. 

Some dioceses will not permit the names of non-Catholics to be 
entered in the marriage record. Others insist that, if they actually 
act as principal witnesses, their names should be entered. One dio- 
cese notes that, if these names were not entered, it might appear 
that the marriage were invalid. 

One diocese states that, in accordance with general regulations, a 
non-Catholic witness may be permitted, but that some pastors for- 
bid it by local parish regulations. One poor western diocese relates 
that non-Catholic witnesses are permitted, “ especially in this mis- 
sion country where often non-Catholics or pagans are the only avail- 
able witnesses.” 


Question No. 10. May both principal witnesses be non-Catholic, or 
only one? 

Of those dioceses which do permit a non-Catholic to be a witness, 
more than half would permit only one such witness. Forty dioceses 
indicate that only one witness may be a non-Catholic, while 35 
would permit two non-Catholic witnesses, but naturally there would 
be many restrictions. 

It is interesting to note that the tally of answers to this question 
does not balance with the answers to No. 9. I think it may be that 
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some who indicated affirmative answers to this question were think- 
ing rather of attendants than of witnesses. It would seem that 75 
do permit either one or two non-Catholic witnesses, whereas the 
answers to No. 9 show that only 64 will grant this permission. In 
answering this question, 21 dioceses insist that neither witness can 
be a non-Catholic, whereas to the previous question 34 had asserted 
that they would not permit a non-Catholic to be a witness. 

Among the restrictions are the following: Four dioceses indicate 
that they have never had a case come up where a request was pre- 
sented for two non-Catholic witnesses. Some state that the permis- 
sion will be granted only rarely and for special urgent reasons. 
Nearly all who mention it say that this permission is not granted 
frequently. One diocese will permit it only if the witnesses are 
brothers or sisters of a convert. Another diocese indicates that 
there is no objection as long as there are two Catholics present. 


Question No. 11. Are non-Catholics permitted to be attendants at a 
Catholic marriage with nuptial blessing? 

Only two of the dioceses which answered this question signified 
that they would absolutely refuse non-Catholics to be attendants at 
a Catholic marriage. Of course many others would restrict the per- 
mission, and some state that it is merely tolerated and strongly dis- 
couraged. Several note that the permission of the bishop would be 
required in each case. Others stress the point that, while they 
would permit them to be attendants, they would not allow them to 
be official witnesses. 

A few dioceses, while granting permission for non-Catholics to be 
in the wedding party, require that they remain outside the sanc- 
tuary. One diocese restricts the permission to a brother or sister of 
one of the parties, and then requires that this brother or sister re- 
main outside the sanctuary. One diocese states as a condition, se- 
cluso scandalo. Another will grant permission only in favor of con- 
verts, and a third will grant it only “in a most extraordinary case.” 

In addition to the dioceses which give a negative answer to this 
question, one large archdiocese states, “ Our practice is not to per- 
mit non-Catholics in a Catholic wedding.” 

Question No. 12. Are they permitted to be principal witnesses whose 
names are entered in the marriage record? 

Fifty-five dioceses state that they would grant this permission 
under certain conditions, or with certain restrictions. Forty-three 
do not permit it. 
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One diocese will grant the permission, according to general law, 
but notes that some pastors forbid it by local parish regulations. 

In some dioceses, the permission is restricted to the brother or 
sister or immediate family of a convert. At least one diocese 
stresses the point that non-Catholics would not be permitted in a 
Catholic marriage, while they would be in a mixed marriage. In 
that State which requires three witnesses by civil law, one diocese 
again permits that the third witness be a non-Catholic, even in a 
Catholic marriage. 

Others indicate that this is not a general practice, that circum- 
stances must warrant it, and some require a grave reason. One 
diocese will permit it, ‘“ Only if good is going to come to the Church.” 


Question No. 13. Are they permitted to remain in the sanctuary 
during the celebration of Mass? 

Several dioceses did not give an answer to this question, but 64 
state that they would permit either non-Catholic witnesses or at- 
tendants to remain in the sanctuary, while 28 would require that 
they be outside the sanctuary. Apparenly some would differentiate 
between the marriage ceremony and the Mass, requiring that non- 
Catholics leave the sanctuary before the Mass begins. 

Several of those whom I have counted as giving an affirmative 
answer merely observe that there are no diocesan regulations in this 
matter or that practices vary in different parishes. 

One or other says that non-Catholics are permitted in the sanc- 
tuary with the permission of the Ordinary. Others leave it to the 
discretion of the pastor. One compromises by stating that they are 
permitted in the sanctuary, but that they must be seated in a remote 
part of the sanctuary. One chancellor answers, “ Absolutely not.” 
Another stresses the point that, “ At no time are they permitted in 
the sanctuary.” 

One diocese is very specific in stating that the non-Catholic wit- 
ness may remain in the sanctuary during the celebration of Mass. 
Another diocese will permit the non-Catholic to remain if the entire 
wedding party does so. And a third asserts that in all marriages 
only the contracting parties remain in the sanctuary during the 
Mass; the first pew is reserved for all others. 
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Questions Nos. 14, 14(a), 14(b). Is a non-Catholic father permitted 
to give the bride away? Ina mixed marriage? At a nuptial Mass? 

Only one diocese in the United States refuses to show any con- 
sideration for the non-Catholic father who is called upon to give his 
daughter to a Catholic husband. This is the same diocese which 
answers “ no ” to all the questions. 

One diocese requires that permission be obtained in each case, 
while a number of others state that no request is ever presented, 
and that either the pastor decides each case or that general permis- 
sion prevails. One diocese will permit the non-Catholic father to 
perform this function, “if no scandal will result.” Another indi- 
cates that this can be permitted at either a mixed marriage or a 
nuptial Mass, servatis servandis. 

Another notes that it is permitted unless there is some other ele- 
ment present, like a divorce. Still another diocese sums it up in 
words which possibly reflect the prevailing sentiment: “ There is no 
good reason, canonical or otherwise, to forbid him this natural func- 
tion for his own daughter.” 


* * * * * 


The wide variety in regulation and practice is very confusing. 
This variety apparently results from a disparate focus of emphasis. 
Some authorities are primarily concerned that our pure Catholicism 
be kept unsullied from perverting contacts with heresy. Others are 
first concerned with sympathetic kindness to people, in giving con- 
sideration to the wishes and practices which naturally result from 
the social conditions in which we live. The first group would build 
a high fence around Catholics in everything associated with religion. 
The second group would try, as far as tolerance may permit, to be 
realistic about the inescapable facts of our pluralistic society. 


Joun D. Conway, J.C.L. 


DAVENPORT, IOWA 





Berrees and Berisions 


CANONICAL 


FAST AND ABSTINENCE IN THE UNITED STATES 


The following is the present formula proposed for the uniform 
regulation of fast and abstinence in the dioceses of the United 
States, through the exercise of faculties possessed by the individual 
Bishops: 


REGULATIONS ON Fast AND ABSTINENCE 


To foster the spirit of penance and of reparation for sin, to en- 
courage self-denial and mortification, and to guide her children in 
the footsteps of Our Divine Savior, Holy Mother Church imposes 
by law the observance of fast and abstinence. 

In accordance with the provisions of Canon Law, as modified 
through the use of special faculties granted by the Holy See, we 
herewith publish the following regulations: 


On ABSTINENCE 


Everyone over 7 years of age is bound to observe the law of 
abstinence. 

Complete abstinence is to be observed on Fridays, Ash Wednes- 
day, and the Vigils of the Immaculate Conception and Christmas. 
On days of complete abstinence meat and soup or gravy made from 
meat may not be used at all. 

Partial abstinence is to be observed on Ember Wednesdays and 
Saturdays and on the Vigil of Pentecost. On days of partial absti- 
nence meat and soup or gravy made from meat may be taken only 
once a day at the principal meal. 


On Fast 


Everyone over 21 and under 59 years of age is also bound to ob- 
serve the law of fast. 
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The days of fast are the weekdays of Lent, including Holy Satur- 
day, Ember Days, the Vigils of Pentecost, the Immaculate Concep- 
tion and Christmas. 

On days of fast only one full meal is allowed. Two other meat- 
less meals, sufficient to maintain strength, may be taken according 
to each one’s needs; but together they should not equal another full 
meal. Meat may be taken at the principal meal on a day of fast 
except on Fridays, Ash Wednesdays and the Vigils of the Immacul- 
late Conception and Christmas. 

Eating between meals is not permitted but liquids, including milk 
and fruit juices, are allowed. 

When health or ability to work would be seriously affected, the 
law does not oblige. In doubt concerning fast or abstinence, a 
parish priest or confessor should be consulted. 

We earnestly exhort the faithful during the periods of fast and 
abstinence to attend daily Mass; to receive Holy Communion often; 
to take part more frequently in exercises of piety; to give gener- 
ously to works of religion and charity; to perform acts of kindness 
toward the sick, the aged and the poor; to practice voluntary self- 
denial especially regarding alcoholic drink and worldly amusements; 
and to pray more fervently, particularly for the intentions of the 
Holy Father.! 


* * * * * 


DIOCESE OF NORWICH 


On September 11, 1958, the Bishop of Norwich promulgated rules 
and regulations affecting sacred worship and music in that diocese, 
under the title: “Divine Worship in the Diocese of Norwich: 
Principles and Directives.” The norms, which had the force of law 
as of November 22, 1958, were prepared by the diocesan Commis- 
sion on Sacred Liturgy. 

FREDERICK R. McManus 


* * * * * 


1 The text is that adopted in 1956, with the substitution of “ Vigil of the 
Immaculate Conception” for “ Vigil of the Assumption,” in accordance with 
the decree of the Sacred Congregation of the Council, July 25, 1957 (AAS, 
XLIX [1957], 370). 
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CIVIL 


ATTRACTIVE NUISANCE 


The Supreme Court of California has held that the building of 
a swimming pool without due regard for safety measures to insure 
that children of tender years cannot be hurt is an attractive nui- 
sance. Even though the children were trespassers, the builder of 
any artificial construction which would attract children will be held 
liable for damage suffered by such small children. There is a strong 
dissent. Reynolds vs. Willison, decided October 24, 1958. 


* * * * * 


DRAFT REGULATIONS 


The Universal Military Training Act does not require the armed 
forces to exempt a person from military service who has been con- 
victed of a crime the penalty for which is death or imprisonment for 
one year. It is within the discretion of the armed services to ex- 
empt such men from military service under the statute, but the 
statute does not grant an exemption to such convicted criminals. 
Circuit Court of 9th Dist. Karte vs. U.S., decided October 13, 
1958. 


* * * * * 
SEARCHES AND SEIZURES 


The US. District Court for the District of Columbia has held 
that eavesdropping by electronic devices does not violate the 4th 
amendment or the Federal Communications Act on wire tapping. 
The electronic device did not tap the wires of phone communication, 
but did record all conversation in a room. Evidence gathered by 
such devices is not invalid. U.S. vs. Silverman, decided October 
24, 1958. 


* * * * * 


PROXIMATE CAUSE 


In Cowman vs. Hensen the Supreme Court of Iowa has held that 
the owner of a tavern who sold alcoholic beverages to a man until 
he became drunk is not liable for damages caused by the drunk as 
the result of the automobile accident. The tavern owner is not the 
proximate cause of the negligent act under common law, and will 
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not be held liable unless a statutory provision will hold him to 
liability. Decided October 14, 1958. 


* * * * * 
DISCRIMINATION 


The District Court for West Virginia has held that the court 
cannot order a school board to operate a school, nor can the public 
school pay teachers salaries to work in private schools when the 
public school is abandoned. Allen vs. Charlottesville School Board, 
decided October 8, 1958. 


* * * * * 


RIGHT TO MARRY 


A military commander of American service men in a foreign 
country can make reasonable requirements for marriage of his sub- 
jects, but must command on a basis of age, maturity, and back- 
ground. The simple command forbidding marriage for six months 
to all personnel is too unreasonable for enforcement. U.S. vs. Na- 
tion, decided October 3, 1958, by the U.S. Military Court of Ap- 
peals. 

¥ * * * * 


FREEDOM OF PRESS 


The first amendment of the Constitution does not grant a privi- 
lege to newspaper reporters to refuse to disclose a source of infor- 
mation when they are called as witnesses in a libel suit. Freedom 
of the press does not demand such privilege. In re Torre, decided 
September 30, 1958, in the Circuit Court of Appeals for the Second 
Circuit. 


* * * * * 


RETIRED MILITARY OFFICERS 


Officers of the military services who are retired are not mere 
pensioners of the armed forces, but are a vital segment of the land, 
air, or naval forces. Their recompense is not for past services only, 
but for a role that they continue to play. Therefore they are sub- 
ject to court martial jurisdiction although not on active duty. US. 
vs. Hooper, decided September 29, 1958, by the U.S. Court of 
Military Appeals. 


JOHN J. McGratH 





Book Reviews 


GLI ISTITUTI SECOLARI NELLA NUOVA LEGISLAZIONE 
CANONICA. G. M. Benucci. 2. ed., Rome: Catholic Book 
Agency, 1957. Pp. xvi-128. 


This brief work has three aims: a presentation of the current 
canonical legislation on the Secular Institutes; a short history of 
the various forms of religious life and, in particular, of the Secular 
Institutes; a study of the latter’s relations with the “ religious ” 
states and of their spirituality. The pertinent papal documents (the 
Constitution Provida Mater Ecclesia, the Motu Proprio Primo 
feliciter, and the Instruction of the 8. Congregation for Religious 
Cum Sanctissimus) are given in Latin and sufficiently commented 
upon. 

The first part of the historical summary is too vague and sketchy, 
but the second part, dealing directly with the origins of Secular 
Institutes, is adequate for the purpose of this small volume. Of 
more interest is the discussion of the nature of these Institutes. The 
author considers them as definitely distinct from the “ canonical ” 
or public states of perfection in the strict sense. In his opinion 
they are to be classified as a state of perfection in a theological 
sense and as a “ juridical state,” which is, however, private. Con- 
sequently, Secular Institutes, juridically speaking, are not religious 
but secular associations, and their members, secular priests and lay 
persons, remain such even though belonging to a state of perfection. 


John A. Abbo 


EL MATRIMONIO EN EL DERECHO CANONICO PAR- 
TICULAR POSTERIOR AL CODIGO. L. de Echeverria. Vi- 


toria: Editorial del Seminario, 1955. Pp. 422. 


This is an interesting and illuminating work. It deals with regu- 
lations concerning matrimony as found in particular ecclesiastical 
legislation subsequent to the promulgation of the Code. The sources 
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are the pertinent decrees and statutes contained in the acts of 
plenary or provincial councils and synods. The particular laws of 
twenty-eight nations are diligently examined and the entire matter 
is grouped under these headings: Italy and Malta; France, Algeria, 
and French Switzerland; the Low Countries; Central Europe; 
British Commonwealth and Ireland; Spain; Portuguese-speaking 
countries; Spanish-speaking America; United States; China. The 
book has a good Introduction (concerning the aims and the im- 
portance of particular legislation in the Church and the criteria 
followed in the composition of the work) and it ends with a brief 
but excellent chapter which gives in the form of conclusions the 
results of the author’s scholarly investigation. 


John A. Abbo 


STUDI SENESI IN MEMORIA DI OTTORINO VANNINI. 
Milano: A. Giuffre, Editore, 1957. Pp. xvi-856. 


This volume is a collection of studies published in memory of 
Ottorino Vannini, a professor of penal law in Italian universities 
and then Dean of the School of Jurisprudence at the University of 
Siena, who died in 1953. The various writings are of different 
caliber: some are strictly scientific, some are of a more informal 
and popular character. They deal with Roman law (e.g., “ The 
litis contestatio in Roman penal law ”’), History of law (“ Ex facto 
oritur tus: a brief note on medieval law ”’), Private law, Procedural 
law, Constitutional and Administrative law, Penal law, Interna- 
tional law, and Political doctrines (“ Morality of Marsilius of 
Padua ”; “ The Lutheran contribution to the formation of absolu- 


tism”’). The authors of these essays are all outstanding Italian 
scholars. Even though most of the writings deal with problems con- 
nected with Italian law, this volume would make a valuable addi- 
tion to any library of law and related matters. 


John A. Abbo 





Chronirle 


The Most Rev. Albert G. Meyer, Archbishop of Milwaukee, has been named 
Archbishop of Chicago. He was installed on November 16 by the Most Rever- 
end Amleto Cicognani, Apostolic Delegate in the United States. 

- * * * + 

The Most Rev. Coleman Carroll, Bishop of the new Diocese of Miami, was 
installed in that See on October 7. 

* * * x * 

The Most Rev. Paul Hallinan has been named Ordiuary of Charleston. He 
was consecrated on October 28. 

* ~ + * # 

Monsignor Francis Reh, Vice Rector of the North American College, Rome, 
has been appointed Rector of St. Joseph’s Seminary, Dunwoodie, N. Y. 

+ * * * * 
The Rev. John Twomey of Milwaukee has been named Assistant Director 
of Education of the NCWC Department of Education. 
* * * * * 
Auxiliary Bishop Edmund Reilly of Brooklyn succumbed to a heart attack. 
* * *x x * 

The centenary of the founding of the Franciscan Fathers’ Province of the 
Sacred Heart at Teutopolis, Illinois, was observed at a Mass offered by the 
Minister General, the Most Rev. Pius Barth, O.F.M. 

* % * * * 

Archbishop Alter of Cincinnati was elected chairman of the Administrative 
Board of the NCWC. Archbishop O’Hara of Philadelphia was elected vice 
chairman and Archbishop Cushing of Boston, secretary. Archbishop Brady 
of St. Paul was elected treasurer. 

* * * s * 

Monsignor Paul Tanner was reappointed General Secretary of the NCWC 

and the Rev. Francis Hurley was reappointed Assistant General Secretary. 
* * * + » 

The Franciscan Fathers’ Province of the Holy Name has been entrusted 

with the care of a new Praelature Nullius in Bolivia. 
* » a * * 

Monsignor Joseph Fenton of The Catholic University of America received 
the annual Cardinal Spellman award for outstanding work in Sacred Theology. 
+ + + * = 

His Excellency, the Most Reverend Amleto Cicognani, Apostolic Delegate, 
and Archbishops O’Hara of Philadelphia and Cushing of Boston, have been 


named Cardinals by Pope John XXIII. 
Romaeus W. O’Brien O.CarM. 
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THE CANON LAW SOCIETY OF AMERICA 
ANNUAL NATIONAL MEETING 


On Monday, Tuesday and Wednesday, October 13-15, 1958, the Canon Law 
Society of America convened for its twentieth annual meeting, held at the 
Mayflower Hotel, in Washington, D.C. The executive committee and the 
chairmen of the Society’s subsidiary committees met on Monday evening. 
The various chairmen reported to the executive committee. This made pos- 
sible for the latter the drawing up of its final plans for the orderly sequence 
and conduct of the various sessions during the convention. The reports from 
the various committees were to be made to the convention on the following 
day during the business session. 


REGISTRATION 


The registration for those who were to be in attendance at the convention 
was to be attended to on Tuesday morning, October 14th. On the completion 
of the count it was found that about 200 along with about 50 students from 
the School of Canon Law at the Catholic University of America were in at- 
tendance. A generous number of archdioceses and dioceses, and also a large 
number of religious institutes and communities, from the United States and 
also Canada, were represented. 


MornincG Session, Ocroser 14TH 


The first scheduled session of the convention met at 10:30 A.M. Monsignor 
John S. Quinn of Chicago, the Society’s President, opened the session with a 
prayer. After addressing a word of hearty welcome to the assembly, the Presi- 
dent dealt shortly with the Society’s work and accomplishment. He thereupon 
introduced Monsignor John D. Conway of Davenport for the presentation of 
his paper on “ Witnesses at Marriage.” The paper revealed a variety of view- 
points as obtaining in practice throughout the dioceses and archdioceses of the 
country. The survey was worked out in generous detail, so that one could 
gain a very fair estimate of the practice throughout the country. In view of 
the complete detail thus furnished, there remained only a very limited period 
for discussion before the session adjourned with prayer at 11:40 A.M. 


PANEL SESSIONS 


At 2:00 P.M. three separate groups attended three separate panel sessions. 
It was Chancery, Tribunal and Seminary problems that awaited discussion. 
The panel on Chancery problems met in the State Room, with Monsignor 
John F. Gannon of Worcester, Mass., as moderator. The panel on Tribunal 
problems convened in the North Room. In the absence of Monsignor Thomas 
J. Tobin of Portland, Oregon, who was to have been the moderator, but who 
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was detained because of his mother’s serious illness, Monsignor Andrew Quinn 
of New York proved a most efficient substitute. The panel on Seminary prob- 
lems, held in the Pan-American Room, was led in its discussion by Father 
Francis N. Korth, S.J., of St. Mary’s College, St. Marys, Kansas. 

The panel on Chancery problems dealt with such items as minors and mar- 
riage, convalidation of teenagers’ attempted marriages, premarital investiga~ 
tion of the status of displaced persons, verification of cause and investigation 
of sufficient reason for dispensations, financial settlements in the dividing of 
parishes, the setting of chancery fees, the measure of service to be made 
available from the chancery on Sundays, holy days and holidays, the pro- 
moting of reconciliation on the parish level for disaffected partners in mar- 
riage, the method of providing supplementary confessors for houses of women 
religious. 

The panel on Tribunal problems discussed methods for the judge’s instruc- 
tion of experts in cases of insanity, non-consummation, etc., policy with regard 
to fees for experts and tribunal fees in general, procedure for the defender of 
the bond when grounds for all solid objection on his part seem lacking, the 
rejection of hopeless court petitions, the handling of separation cases, the 
proper executing of a rogatory commission, proper screening in the use of the 
right to impugn a marriage, curial practice with regard to Pauline privilege 
and privilege of the faith cases when the petitioner moves outside the jurisdic- 
tion during the conduct of the case. 

The panel on Seminary problems busied itself with a discussion of the policy 
to avoid overlapping in the teaching of Moral Theology and Canon Law, of a 
practicable method for the teaching of the Fourth and Fifth Books of the 
Code, of the admission of ex-seminarians to religious communities, and of ex- 
religious to diocesan, provincial or regional seminaries, of the acceptance of 
candidates from broken homes and invalid unions, of policies to be followed 
in the dismissal of persons who fail to reflect the desired suitability. 

Each of the panel sessions continued its discussions for about two hours. 
The moderators of these sessions were on the following day to present to the 
general body of the convention a condensed report regarding these discussions. 


BUSINESS AND ELECTION SESSION 


This session opened with prayer at 4:40 P.M. First in order was the reading 
of the minutes of the previous year’s national meeting. The minutes as re- 
ported by Father John Desmond of Joliet, Ill., the Society’s previous Record- 
ing Secretary, and read by Father Damian J. Blaher, O.F.M., the Society’s 
current Recording Secretary, were adopted without change or amendment. 

Thereupon Father Richard Rosemeyer of Chicago reported for the Com- 
mittee on Research and Discussion. Both long and short premarital investi- 
gation formularies had been prepared for and submitted to a special Episcopal 
Committee. Bishop James V. Casey’s letter, wherein he as secretary of that 
committee thanked the Society for its preparation of these formularies, sug- 
gested that it might prove feasible for the Society to make both sets available 
to the hierarchy as well as the members of the Society for the purpose of a 
comparative study. A resolution, duly seconded and thereupon accepted by 
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the assembly, called for the distribution of these formularies from the office of 
the General Secretary, and with the Society assuming the incidental expense. 
(This distribution was made in late November.) 

Father Benjamin F. Farrell of Wheeling, W. Va., in the absence of the chair- 
man, Monsignor Augustine T. Mozier of Camden, N. J., in consequence of 
unavoidable preoccupations, made the report for the Regional Conferences 
Committee. He spoke shortly of the various regional meetings held during the 
past year. He suggested his plan for readying a complete listing of the mem- 
bers on addressograph plates, with the added notation of the latest year for 
which dues had been paid by the member whose name was carried on the 
plate. He hoped to maintain this list with reasonable up-to-dateness by means 
of the General Secretary’s periodical report to him. He pleaded for an expan- 
sion in the number of Regional Conferences, and for an increase in the meet- 
ings held by them, since thus a greater united interest, co-operativeness and 
solidarity could be gained in favor of the National Society. 

Monsignor Joseph B. Stenger of Belleville, Ill., as Chairman of the Com- 
mittee on Arrangements, made the report for this committee. Since the nomi- 
nation of candidates for election to the Society’s offices pertains to this com- 
mittee, it was in the interest of saving time that the slate of candidates was 
immediately proposed, so that with the progress of the balloting other business 
could simultaneously be attended to. Nominated for the office of President 
were: Monsignor John D. Conway, of Davenport; Monsignor Joseph I. John- 
son, of Springfield, Mass.; Monsignor Hugh G. Quinn, of El Paso, Texas. 
Nominated for the office of Vice-President were: Monsignor William Voors, 
of Fort Wayne, Ind.; Father Paul Harrington, of Boston, Mass.; Father Fred 
Mosman, of Dallas, Texas. Nominated for the office of Recording Secretary 
were: Monsignor Thomas J. Tobin, of Portland, Oregon; Father Michael 
Harding, O.F.M., of New York, N. Y.; Father James Kondrath, of Springfield, 
Ill. Nominated for the office of General Secretary-Treasurer was: Father 
Clement Bastnagel, Washington, D. C. 

Since no further nominations were requested from the floor, the nominations 
were declared closed, and balloting for the candidates followed. During the 
interim of the balloting and the counting of the ballots the following business 
was transacted. For the 1959 Convention site Los Angeles had been selected 
by the Committee in view of Cardinal MclIntyre’s invitation to the President 
for the holding of the convention in the city of Los Angeles. The middle of 
October would in all likelihood be the time for the convention. 

It was decided that the 1960 Convention would be held in the East. It seemed 
that Philadelphia might become the place for the national meeting of the 
Society. 

For the 1961 meeting the Society received an invitation to Wichita, Kansas. 

On these invitations for 1960 and 1961 action remains to be taken by the 
Committee on Arrangements. In order to make the needed preparations for 
the meeting in Los Angeles, Fathers Kenneth R. O’Brien and John J. Ward of 
Los Angeles were designated to form a local committee which would aid them 
in their work. 
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For the Membership Committee Father Clement Bastnagel as chairman re- 
ported 606 active members from the US.A., 49 active members from other 
countries, and 87 active subscribers from the hierarchy, for a total of 742 ac- 
tive members. Carried on the lists as inactive members were 386, which raised 
the total membership to 1,128. 

In his capacity of Treasurer, Father Clement Bastnagel distributed a litho- 
printed report of the year’s financial activities. The income, which was sub- 
stantially derived from dues, subscriptions for dissertations, and the sale of 
already printed dissertations amounted along with $666.71 in interest to $10,- 
159.90. The expense amounted to $8,777.93. Thus the gain of income over 
expense amounted to $1,381.97. This latter sum in conjunction with other 
assets in the amount of $18,798.63 reflected the Society’s total assets on Octo- 
ber 1, 1958. 

As in previous years, quite a number of dissertations was distributed: ap- 
proximately 2100 copies. From 1940 onward a total of almost 59,000 disserta- 
tion copies has now been distributed. The Society has contributed notably 
to the dissemination of canonical learning in precisely this fashion. 

The Treasurer’s report as presented was approved from the floor. Upon the 
Treasurer’s suggestion a sum of $300.00 was made available during the coming 
year in subsidy of The Catholic University of America Canon Law Library. 
The Treasurer called on Dr. Stephan G. Kuttner to inform the assembly about 
the progress made by the Institute for Research and Study in Medieval Canon 
Law. Dr. Kuttner briefly reviewed the work accomplished over the past two 
years. Two years earlier a sum of $1,000.00 had been allocated to this project 
by the Society. The Society now specified a further sum of $500.00 in aid of 
the research and study. 

At this point the President read the names of the members of the Canon 
Law Society who had died during the past year: 

His Eminence, Samuel Cardinal Stritch, Chicago, Ill. (died May 27, 1958). 

Most Rev. John G. Bennett, Lafayette, Ind. (died November 30, 1957). 

Most Rev. Eugene J. McGuinnis, Oklahoma City-Tulsa, Okla. (died Decem- 

ber 27, 1957). 
Most Rev. Hubert J. Cartwright, Wilmington, Delaware (died March 6, 
1958). 

Most Rev. Peter L. Ireton, Richmond, Va. (died April 27, 1958). 

Most Rev. Lawrence J. FitzSimon, Amarillo, Texas (died July 3, 1958). 

Rt. Rev. Edward G. Roelker, Cincinnati, Ohio (died October 29, 1957). 

Rev. John A. Morris, Savannah, Georgia (died December 24, 1957). 

Rt. Rev. Peter S. Huegel, Harrisburg, Pa. (died January 15, 1958). 

Rev. John J. Schwartz, Cleveland, Ohio (died April 26, 1958). 

Rev. Louis C. Ostrowski, Regina, Sask., Canada (died May 26, 1958). 

Very Rev. Lawrence P. Landrigan, Baltimore, Md. (died August 17, 1958). 
A prayer was offered for the eternal repose of their souls. 

Hereupon the results of the election were announced: 

yo Monsignor John D. Conway; 
For Vice-President ........... Rev. Paul Harrington; 
For Recording Secretary ...... Monsignor Thomas J. Tobin. 
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For the office of General Secretary-Treasurer Father Clement Bastnagel was 
re-elected by general acclaim. 

A motion was made, seconded, and passed that the Society present a resolu- 
tion on the recent death of our Holy Father, Pope Pius XII. This resolution 
was to be prepared and then presented to the Apostolic Delegate before the 
close of the convention. 

For the time that was still available, Father Richard Rosemeyer conducted 
an open forum in which he reviewed the texts and the grants of various re- 
scripts and replies from the Holy See with reference to marriage cases. The 
report of these cases was gathered from chanceries throughout the country. 
When the time had run its course, the session closed with prayer at 6:15 P.M. 


Earuier Mornine Session, Ocroser 15TH 


At 10:00 A.M. a meeting was held for the presentation of Dr. Arthur Caron’s 
paper on “The Concept of Moral Certitude in Canonical Decisions.” The 
paper was lucidly presented, but still offered occasion for a spirited discussion 
from the floor. 


Later Mornine Session, OctToser 15TH 


At 11:30 A.M. the members again met to listen to a paper on “ Recent 
Synodal Legislation on Christian Burial,” presented by Father Edward P. Mc- 
Caslin of Omaha, Nebraska. The paper, a model of condensed information, 
called forth further queries, to which the speaker replied with informative 
answers. The session adjourned at 12:15 P.M. 


EARLIER AFTERNOON Session, Octoper 15TH 


At the 2:00 P.M. meeting the Most Rev. Patrick A. O’Boyle, Archbishop of 
Washington, in a brief talk welcomed the Society’s members to Washington. 
He used the occasion for thanking them for their repeated co-operativeness 
toward the Archdiocesan Tribunal of Washington. In this session the modera- 
tors of the panel sessions reported the discussion over which they had presided 
the previous afternoon. Each report was rewardingly informative regarding 
the findings made and the conclusions reached. The session came to a close at 
3:15 P.M. 


Later AFTERNOON Session, Octoser 15TH 


In this session, which convened at 3:45 P.M., the Very Rev. Joseph J. 
Comyns, C.Ss.R., Rector of Mt. St. Alphonsus Seminary, at Esopus, New 
York, read a paper on “ Canonical Determination of the Fitness of Candidates 
for Holy Orders.” Upon some further discussion the session ended at 4:45 
P.M. This paper, since it dealt in part with a Reserved Instruction from 
Rome, is receiving a limited distribution among such persons as are concerned 
with the correct application of the Instruction. 


DIscouRSsE BY THE APOSTOLIC DELEGATE 


At 5:00 P.M. His Excellency, the Apostolic Delegate, was welcomed in the 
convention hall. First of all there was presented to him a copy of the Soci- 
ety’s Resolution on the Holy Father’s death. It read as follows: 
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RESOLUTION 


WHEREAS the world has been saddened by the recent announcement that 
God, in His unfathomable wisdom, has called out of this world our Sover- 
eign Pontiff and Supreme Pastor, His Holiness Pope Pius the Twelfth; and 

WHEREAS during the entire existence of The Canon Law Society of 
America, founded in the very first year of His Pontificate, His Holiness 
has been the Vicar of Christ on earth, our Supreme Legislator and most 
renowned Jurist; and 

WHEREAS through these years we have all been inspired, guided and edi- 
fied by the profound wisdom and paternal solicitude of his many pro- 
nouncements, decrees and decisions in the field of Canonical Law: 

NOW WE the members of The Canon Law Society of America, gathered 
in the National Capital for our twentieth annual meeting on this the 15th 
day of October in the year of our Lord 1958, hereby express our deep 
sense of loss and filial grief on the occasion of the passing of our Most 
Holy Father from this world, and promise our constant prayers that our 
Eternal Father may speedily grant to His Holiness eternal rest and hap- 
piness in the company of his saintly predecessors in the Kingdom of 
Heaven. 

BE IT THEREFORE RESOLVED that each member of The Canon Law Society 
of America who is in Priestly Orders will offer the Holy Sacrifice for the 
repose of the great soul of His Holiness Pope Pius the Twelfth. 

BE IT FURTHER RESOLVED that this expression of our sorrow and grief be 
transmitted to His Excellency, the Most Reverend Apostolic Delegate to 
the United States, Amleto Giovanni Cicognani, and be inscribed in the 
permanent records of the Society. 

Very REVEREND Monsicnor JoHN §. Quinn, J.C.D. 
President 
Very ReverEND Damian J. Brauer, O.F.M., J.C.D. 
Recording Secretary 


Thereupon the Apostolic Delegate delivered his inspiring discourse on 
“ Aequitas Canonica in Salutem Animarum.” A rising vote of thanks greeted 
the speaker before his departure. The session closed with prayer at 5:50 P.M. 


RECEPTION AND BANQUET 


At 6:00 P.M. followed the Reception in the Main Ball Room. The banquet 
started at 7:00 P.M. No formal talks were given, but Monsignor Conway, the 
newly elected President, announced a partial list of the appointments to be 
made by him for the various committees, and thereupon the Most Rev. Philip 
M. Hannan, Auxiliary Bishop to the Archbishop of Washington, extended his 
greetings. 

It was approximately 8:45 P.M. when the Twentieth Annual Meeting of the 
Canon Law Society of America came to a close with the end of the banquet. 
Everyone seemed hopeful that the meeting to be held in Los Angeles in 1959 
would duplicate the success and the very satisfying relationships that had at- 
tended the meeting just closed at the Mayflower Hotel, in Washington, D. C. 


CLEMENT V. BASTNAGEL 
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